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Strafford
No. 7692

Gary Hrushka

v.

HampshireState of New
Department Highwaysof andPublic Works

30,December 1977

McNeill, Association,Barrett (John& Professional of Durham
orally) plaintiff.T. IIIBarrett for the

Souter, generalattorneyH. Stewart, Jr.,David and Edward W.
attorney orally),Stewart for{Mr. the defendants.

Per assumpsitcuriam. isThis an action in 491:8under RSA
and damageson the personal injuries arisingcase to recover for
out of an 9,accident which occurred on October 1973. The defend-
ants groundsmoved to sovereigndismiss the action on the of im-
munity plaintiff’stheand failure to state a cause of Theaction.

granted by Cann, J.,motions were who reserved and transferred
questionsall by plaintiff’s exceptionsof law raised grantingto the

foregoingof the motions. For the reasons hereinafter,indicated
uphold grantingwe the of defendant’s motions.

allegedly injuriesPlaintiff received his in the ofcourse em-his
ployment as a laborer for North East Erectors, Inc., which was
doing repair bridges bywork on owned the Hamp-of NewState
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DepartmentHampshirethe Newwithpursuant to a contractshire
employment NorthwithHighways. PlaintiffsWorks andof Public

posi-pneumatic hammerInc., operating aErectors, entailedEast
concretedeterioratedin removetoon his shoulder ordertioned

byalleged noise madethebridge. It thatof isthe underside afrom
essentially hear-of theallplaintiff to losethehammer causedthe

intractableright withability to become afflicteding of earhis and
high-pitch ringing intinnitus, a constantcausesa condition which

is curable.person’s nothead and whichthe affected
assumpsit. Itcomplaint of isis oneplaintiff’sfirst ofThe count

pursuant toattemptingplaintiff to recoverthatcount iswith this
superior haveprovides the court shallthatThis statute491:8.RSA

judgment against in foundedthe state actionsenterjurisdiction to
notimplied with the state. Plaintiff hasexpress or contractson

reasonably find acourt couldalleged upon trialwhich thefacts
theory, how-is hishimself. Itandthe defendantscontract between

Eastever, Norththe defendants andbetweenthat the contract
therebyprovisions benefit,Erectors, for and heInc., hiscontained

beneficiary. Huff, 165v.third-party Statesbecame a See United
(5th 1948).F.2d 720 Cir.

public Northdepartment ofthe works andbetweenThe contract
employed byInc.,Erectors, specified to beno worker wasthatEast

any subcontractors,Erectors, Inc., by condi-underorNorth East
safety. regulationsdangerous or Thehealthtions to the worker’s
Administration,Safety UnitedOccupational Healthof the and

incorporatedLabor, the contractDepartment were intoofStates
agreed work-be of whetherby were to determinativereference and

dangerous.ing wereconditions
Inc.,Erectors,contractthe that North EastIt is clear from

safety Thefederal health standards.promised the andto enforce
impliedlyexpressly orthe defendants alsoplaintiff thatclaims

employed innotworkmen would bepromised theto thatinsure
promise plain-conditions, and this made forworking washazardous

promisesaysplaintiff this arises out sectionbenefit. oftiff’s The
“Authority En-specifications, ofof entitled105.01 the standard

“All work thegineer,” provides part:in shall be done underwhich
Departmentsupervision Engineer the of Publicof the Works[of

Engineer. . TheHighways] . haveand and his satisfaction. willto
wholly partinauthority or tosuspend work due thethe to the

conditions unsafe for work-of to thefailure the Contractor correct
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general public. plaintiffor allegesmen the . . .” The thethat state
promise, causingbreached hearing.this him to suffer the loss of his

Assuming deciding authoritywithout that the state’s over
supervisionthe of promise,the construction plain­constituted a the

tiff faces an in establishinginsurmountable hurdle himself as a
third-party beneficiary. Specifica­Section of107.21 the Standard

provides:tions

NO specificallyTHIRD PARTY BENEFICIARY. It is
agreed parties executingbetween the this contract itthat

by any provisions anyis not partintended of the of theof
public anycontract to create the or member athereof

party beneficiary hereunder,third or anyoneto authorize
partynot a to personalthis contract to maintain a suit for

injuries property damage pursuantor pro-to the terms or
duties,visions this obligations,of contract. The re-and

sponsibilities parties respectof the to this contract with to
parties imposed bythird shall remain as law.

general rule, rightsAs a party dependent uponthe of thirda are
partiesthe intent of the Knappwho executed the contract. v. New

Co., 321,Haven Road Construction 150 Conn. A.2d 386189 (1963);
(1964). contracting17 Am. Jur. 2d Contracts 304§ two“[I]f

parties expressly provide partythat some third who bene-will be
by performance legally right,fited shall have no theenforceable

expressed by denyingcourts the intentshould effectuate the third
party any Corbin,remedy.” 4 (1951).direct A. Contracts 777§

partiesIt is that notclear the did intend to confer a bene­
any partyfit on third which could in a court. there­be enforced We

complaint properlyfore hold the ofthat first count his was dis­
case, suggestionmissed. On facts of this see inthe we no merit his

against public policy.that the isclause

Exceptions overruled.

Grimes, J., sit;not thedid others concurred.


