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Greene, As-McLane, Graf, MiddletonRaulerson & Professional
(Mr.sociation, Manchester, A.of E. Jauron Charlesand Robert

DeGrandpre England Movingorally), for Household Stor-New &
age, Inc.

attorney general, Cooper,Souter,David H. and Deborah J. at-
(Ms.torney Cooper orally), for the state.

Douglas, pub-appealJ. This case is an from thea decision of
Movingdenying Englandlic utilities commission New Household

Storage, Inc., operate& a certificate to as a motor vehicle carrier
hearing,goods, pursuantof household ch.to RSA 375-A. After a

applicant’s provethe certificate was denied because of failure to
proposed required by “publicthat the service is or will be con-the

necessity.” Applicant rehearingvenience and filed motion fora
by commission, appealwhich was thedenied and the current was

brought pursuantthen to RSA 541:6.
Applicant corporation byis a Delaware authorized the Interstate

operateCommerce Commission to as an interstate mover of house-
goods, operateshold and also within the state of Massachusetts

authority by Departmentunder conferred the ofMassachusetts
authority applicantPublic Utilities. Pursuant to its interstate

Nashua, Hampshire,maintains a in appli-terminal New inand its
authority operatecation to the commission seeks to intrastate be-

points Hampshire.tween in New
At hearing, applicantthe commission introduced evidence of the

equipment owns, groupvehicles and qualityit a of formscontrol
business, telephonefor its interstate inquiries regard-a record of

ing services, supportits patrons,letters of from interstate and
growth studya applicant pri-for the three counties in which seeks

mary authority operate. Kelly, president Eng-John P.to of New
Household, Joseph Milne,land planning consultant,and a also

support application. protestantstestified in of the The to New
England application evidence,Household’s offered no but submitted
a alleging applicantmotion to the commission that had failed to

proving publicsustain its burden of that the convenience and neces-
sity required granting the grantedcertificate. byThis motion was

applicant accordinglythe commission and was denied a certificate.

presentedAt the questionoutset we are concerningwith a
appliedthe standard of toreview be to the commission’s decision.
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appealargued provideThe state has that RSA 541:6 does not an
decision, petitionapplicant’sfrom the shouldcommission’s and that

certiorari, restrictingtherefore writ of ourbe treated as one for
review “to of whether the commissionthe limited determination

question ‘illegally respect jurisdiction, authority orin in toacted
” State, 117observance of New and Used Cars v.law.’ Connell’s

(1977). disagree. true531, 532, 257, It isN.H. We375 A.2d 258
provide appealmethod from thethat ch. not a ofRSA 541 does

agency, onlyevery anadministrative but wheredetermination of
appeal by 541:2;specifically law.”is “authorized RSA see Connell’s

531-32,State, A.2d atNew and 117 N.H. at 375Used Cars v.
783,257-58; Commission, A.2d378Wilson v. Personnel 117 N.H.

authorization, however, in(1977). specific1375 find such aWe
rehearings365:21, procedureprovides forRSA which that “[t]he

appeals thatshould beand the Public Commission]Utilities[from
appli-prescribed by provision,chapter 541. . . .” Pursuant to this

properly appealed court, Household Goods Carrierscant to this see
199, (1966);Ouellette, 219 699 WhiteAss’n v. 107 A.2dN.H.

436, 800Whitaker,Mountain v. 106 N.H. 213 A.2dPower Co.
428, (1938), and(1965); State,v. 89 N.H. 199 A. 886Welch Co.

reviewingapplied in the commission’stherefore the standard to be
byprescribed 541:13.decision is that RSA

England commission’s decisionhave theNew Household seeks to
erroneously requiredgroundsset on the that the commissionaside

existingapplicant prove householdthe the services ofto that
proof thatinadequate meet its burden ofmovers were in order to

public necessity requires granting athe ofthe andconvenience
existingconceding inadequacycertificate. the of servicesWhile that

might arguesproper subject applicantinquiry,be a for commission
prerequisite findingit publicthat is error to tomake it a a that the

necessity grantingrequiresconvenience and a certificate.
375-A:3, governs grantingRSA authority operatewhich the of to

goodsas a Hampshire,household carrier within New does not
specify the employthe criteria determiningcommission should in

proposed requiredwhether the services are or by publicwill be the
necessity. court, however,convenience and This recognizedhas

existingadequacy merelythe ofthat services is a factor to be con-
sidered. Household Carriers Ouellette,Goods Ass’n v. 107 N.H. at
201, 219 at 700.A.2d
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prove inade­applicant therequire totheIt error towas
meeting itsprerequisite toexisting service as aquacy of carrier

neces­public convenience andquestion ofproof theof onburden
compe­desirabilityincluding of additionalfactors,sity. theOther

requiredisfinding servicetition, may that the additionalawarrant
existingalthough carriersnecessity,by public andconveniencethe

MotorNashuapresent future needs. Seeadequately fulfill andcan
(construing an(D.N.H. 1964)646,U.S., Supp.F. 652-53230v.

Act);provision Interstate Commerceof theidenticalalmost Schaf­
(same); Detroit83, (1957) v.U.S., 90-91 U.S.355v. U.S.fer

Mechling(1945) (same);236,Cleveland, Union240-41326 U.S.&
(same).(W.D. 1974) We391, 403,Supp. 405 Pa.U.S., F.390v.

inadequacyfindingof of [ofathat “the absenceholdtherefore
issuancebar thenot alone sufficient toexisting iscarrier services]

publicfinding con­justify ofafactorswhen otherof certificatea
Supp. atU.S., F.necessity.” 230Motor v.Nashuavenience and

Goods, 1No.Regulations653; &N.H.P.U.C. Rulessee —Household
7,1969).11, 786) (March(I-T

unique provisions N.H.oflight of theEspecially so inis this
enterprise andproviding that freeII, 83Constitution, pt. article

“Freerights in this state.economy constitutionalarethe market
inherentis anindustriescompetition in trades andtheand fair

legislature author-ispeople Theright . . ..” Id.and of theessential
“destroy andwill freepolicy no oneso thatized to thiseffectuate

under recentagencies have comeRegulatorycompetitionfair . . . .”
Specialyear Commit-by N.H. Housescrutiny report thein thisa

report thatRegulatory foundLicensing Boards. Itsandtee on
raisingunknowingly” barriers to“knowinglymay orbeboards

legislative in-may stepout withinto business and be ofentrance
competi-[ing]limitby being “protectionist of their trade andtent

1977).1003-05, 7, This(April1004Record atN.H. Housetion.”
public 1005.in Id. atto be “not the interest.”foundattitude was

Inter-that theconclusionMilton Friedman’seconomistSee also
protect.agency .to .has become “anCommissionstate Commerce

competition by M.companies entrants.”existing from newtruck
(1963).29Friedman, Capitalism Freedomand

applicantbyreferring introduced whichIn to an exhibit
applicant’sfortelephone requests intrastatenumerousrecorded

services, “there no indicationthatthe commission stated [was]
satisfy theirpresently tomovers were unablethe certifiedthat
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anytransportation provideAccordingly, this toneeds. exhibit fails
beingpublic necessityevidence and not fulfilledthat convenience is

by existing considering protestants’carriers.” Also in motionthe
deny certificate,applicantsto a the stated thatcommission “[the

attorney protestants] pointedfor the out that no evidencefurther
by applicanthas been tosubmitted indicate dissatisfaction or fail-

provide by represents pro-ure to he inservice carriers whom this
ceeding. The commission merit in this motion in thefinds that
applicant fact, namelyhas, proof,in offailed to meet this burden

public necessity requires grantingthat convenience theand the of
application.” proofapparently equatedThe commission that exist-
ing inadequate applicant’scarrier service is with the ofburden
proving by publicrequiredthat its services theare convenience and
necessity. requiresThis erroneous standard that the commission’s

Young 551,order State,be vacated. See Parker Co. v. N.H.83
558-60, 786, State,(1929);145 A. 790-91 Boston Maine R.R.& v.

380, 384, 764, 767 (1952).97 N.H. 89 A.2d

Similarly, support applicationinthirteen letters theof sub­
by prospective growthmitted shippers, indicatingand aa chart

rapid population growth appli­in theincrease in the inarea which
authority operate,cant seeks to were not considered demonstrative

publicon question necessity, theythe of convenience and because
existingdid not that inadequateindicate carrier toservices were

presentmeet or future thinkneed. We that this evidence was also
weight byentitled to question publicthe commission on the of con­

necessity. Aero-Mayflowervenience and CompanySee Transit v.
U.S., Supp. 303, (S.D.208 F. 1962);305 Cal. MechlingUnion v.
U.S., Supp. 391, (W.D. 1974).390 F. 400-01 Pa. Due to nonthe
recurring goodsnature of traffic exceptionallyhousehold “it is dif­
ficult, applications authorityin for to new operations,institute to

testimonyobtain prospective shippersthe respecteither of with to
proposedthe service, personsneed for the or of who have in­been

past byin theconvenienced lack of adequatea Empireservice.”
Co., 38,43Fuel & 113 (1971).M.C.C.Transfer

This case is remanded developmentto the commission for the of
findings existing supporton tothe record a new order consistent

opinion. Societywith this Protection N.H. Forests v. Sitefor of
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778,171-75, 785-87A.2d163, 337Comm., 115 N.H.Evaluation
(1975).

vacated; remanded.Order

Loughlin pur-assignmentby specialBatchelder, JJ., satand
490:3; concurred.allsuant to RSA

Carroll
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