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778,171-75, 785-87A.2d163, 337Comm., 115 N.H.Evaluation
(1975).

vacated; remanded.Order

Loughlin pur-assignmentby specialBatchelder, JJ., satand
490:3; concurred.allsuant to RSA
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(Mr. DavidLord, Killkelley, of LaconiaNighswander, Martin &
Killkelley orally), plaintiffs.for theJ.

orally, the defend-Laconia, by forO’Neill, brief andD. ofJames
ants.

thealleged oneasementThis case involves anPer curiam.
trespassdefendants, andand counterclaim forproperty of the a

(Johndamages Masterby defendants. trial before aother the The
plain-McLaughlin, Esq.) that theresulted in recommendationD. a

proving usecontinuous adversetiffs had sustained their burden of
prescriptive period. inThe court issued a decree accordancefor the

enjoined the defendantsrecommendation andwith the master’s
right way. Dur-interfering plaintiffs’ of the ofwith the usefrom

ing plaintiffsthe season-the defendants andthe course of trial both
requests forably excepted motions andto the denial of certain

fact, portionsfindings master’srulings of and to of theof law and
foregoing exceptionsby werereport. questions raised theAll of law

by King, J.reserved and transferred
road,right way trialof in issue is a certain referred to atThe

portionA”, land.as which runs over a of the defendants’“Road
plaintiffs purchased property 1953, allegedtheir in in theirThe and

adversely usingpetition they Ahave been Road toamended that
propertyto their since that time.obtain access The defendants
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purchased adjoining plaintiffs’ propertylota the in 1974. After
purchase, theythe prevent anyerected a barrier across the road to

by plaintiffs.further use of the road the

argumentThe principaldefendants’ is that the master’s
finding plaintiffs adversely usingthat the have been theRoad A for
prescriptive period unsupported byis the evidence. theWhether
plaintiffs requirements acquiring bysatisfied the for an easement
prescription questionwas a of fact to be determined at trial. Ucie­

Novak, 140, 145, 614, (1959);towski v. 102 N.H. 152 A.2d 618
Swain, 383, 386, 249, (1939).Gowen v. 90 N.H. 10 A.2d 251 In

reviewing this factual the “isdetermination issue not . . . whether
reported evidence,on the the members of this court would asfind

anyfound,the master has whetherbut reasonable man socould
Hospital,find.” 739,Brown v. Hitchcock Memorial 117 N.H. 378

(1977); 9,Morin, 12, 471,A.2d 1138 v. 85 N.H. 153 A.Weeks 472
(1931).

challenge finding plain­Defendants first the master’s that
uninterrupted prescriptive period.tiffs’ of Ause Road was for the

Merriman, defendant,Mr. a witness for the that intestified 1957
Banfield, Grappone property,he Mr.notified the then owner of the

gate, concededly by plaintiffs ques­that a built the on the road in
tion, property. gatewas on Mr. Banfield’s Thereafter the was

original alongmoved from its location further A.Road This testi­
mony require plaintiffs’did not that the master find that the use

roadway interruptedof the apparentlywas as defendants contend.
give testimony weightThe master was free to itthis the he felt

entirely. Powleywas entitled to and could even refuse to itcredit
Lessard, 991,v. (1977).117 N.H. 380 A.2d 681 intro­Plaintiffs

dispute concerning gateduced evidence that the the itswas over
location, plaintiffs’ rightbut that to use Road A chal­was not
lenged. gateThere was also evidence that the remained Roadon
A, by plaintiffs,continued to be maintained and controlled the

plaintiffs’and that the use of A continued.Road This evidence
finding plaintiffs’was sufficient to sustain a that the use was not

interrupted by any paramount rightassertion voluntaryof or
abandonment. See Leo Hampshire,v. State New 117Foundation of

209, (1977);N.H. Arsenault,372 A.2d 72,1311 Jean v. 85 N.H.
74-75, 819, (1931); Comment,153 820 InterruptionA. AUse:of
Prescription Prescription, 204,25 U. L. (1972).Fla. Rev. 208for
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plain­finding thethatchallenge master’sDefendants the
twentyright continuous forway questionin wasthe oftiffs’ use of

by prescrip­acquiringnecessary an easementyears, period forthe
of471, (1931).9, 11, OneMorin, 153 A. 472tion. v. 85 N.H.Weeks

notquestionin didroadwitnesses testified that thethe defendants’
However, statedthe witnessin 1954. on cross examinationexist

yearpassableway is “thebe thathe considered a road to athat
roadplaintiffs’ that theround.” The evidence tended to establish

been leastin 1953 and has used athas been existence since at least
intermittently find on this evi­time. The master couldsince that

twentyplaintiffs’ continuous foruse of the road wasdence that the
slight volume,although wasyears. use, ofThe intermittent and

of claimed.” Leo Foundation v.“characteristic of the kind road
212, 1313;Hampshire, N.H. A.2d at BlakeNew 117 at 372State of

318, 707, (1945).Hickey, 321-22, 4193 N.H. A.2d 709v.

Defendants also contend that there was insufficient evi­
plaintiffs’ “openof A andfind that the use Road wasdence to

However, plaintiffs evidence Road Anotorious.” introduced that
clearly ground 1953,on the since least thewas visible at and that

wayfamily openly using righthad been the of since time.that
testimonyThere was also that the Cataldos the roadmaintained

put in inferand a culvert. From this evidence the master could
plaintiffs’ givethat the use was of a “character calculated to notice

by possessor,”the owner of an claimto adverse to the land the
Morin, 12, addition,v. 85 N.H. 153 InWeeks at A. at 472. there

tending priorwas evidence to establish that the owners of the
Grappones’ property Grappones actuallyand the themselves knew

plaintiffs’ satisfyof of Thisuse Road A. evidence is sufficient to the
requirement plaintiffs’ open posses­that use be and notorious. “A

actuallysion which is adverse known to theand true owner is
equivalent possession opento which isa and notorious . .”. Pease

Whitney, 201, 204, 62, (1916).v. N.H. A.78 98 64

argue reportThe defendants that the master’s reveals that
applied wronghe the law caseto the at bar. The inmaster refers
report Property 477, (1944)his to the Restatement of comment b§

(“Prescriptive depend upon princi­interests for their existence the
ple continuously uninterruptedlythat an adverse use made and for

prescriptive period legally justified”)the becomes thereafter which
concededly chapter concerningis taken from pre­the the extent of
scriptive easements, opposedas However,to their creation. we find
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general of aapplying to the creationno in this statementerror
86-87,73,Bucklin,prescriptive easement. See Hoban v. 88 N.H.

PropertyTiffany, 11918, (1936); 4 TheH. Law of Real186 A. 10 §
appearreport it that(3rd 1975). in doesNowhere the master’sed.

wrongapplied the law.he

way theplaintiffs alleged petition right inThe in their ofa
throughby rights acquiredquestion deed,inroad in addition to

plaintiffsprescription. hadThe whether themaster did not decide
by deed, consideringgranted right way un­been in A ita of Road

bynecessary prescriptionfindingin view of his that an easement
strengthenestablished, “this did thehad been but he state thatdid

acting right.”plaintiffs’ position they under a claim ofthat were
allowing ques­erred inThe defendants that the master thecontend

bytion into his determination of aof title deed to enter whether
prescriptive acquired. claims, however,The twoeasement had been

Wicasack, 573,inconsistent,are v. 83 A.not Fowler N.H.See 145
Parker, 193, (1907)74 N.H. 66 A. 121 a(1929);665 v. andWells

maypossession strengthenedinclaim of fact beadverse when one
249,Swain, 383, 386,has v. 90 N.H.color of title. Gowen 10 A.2d

Hodgdon,(1940); Boynton 247, (1879).59 N.H.251 v. 249 findWe
byquestionno error treatment of thewith the master’s of title

deed.

argue relyingThe defendants that the inmaster erred on
plaintiffs’ making findings, purportsin his beexhibit which to#20

plan question, by plaintiffs’prepareda of the network inof roads
surveyor, Defendants, objectionhowever,Mr. Hambrook. nomade

admissibilityat trial to the exhibit. accordof the The couldmaster
weightto the exhibit he felt it masterwhatever was Theentitled.

question, plaintiffs’viewed the area in and found toexhibit #20
representationbe “fair of the asa area and network roadsof

by finding supported byviewed . . .”the Master. This is the evi­
dence, including testimony surveyor,the of defendants’ own Mr.

“perfectMerriman, that had in Mr.he confidence Hambrook’s
plan.”

The defendants’ next contention is that master erredthe
allowing Cataldo, plaintiffs, testifyin son ofLawrence a the to to
interpretation photographhis purportedly showingof an aerial the

objectionin 1954.existence of Road A Defendants’ thisto testi­
mony qualifications expertis that Lawrence Cataldo’s as an on

interpretationphoto'graphaerial not sufficientlywere established.



1049

quali-requisitepossessed theHowever, Lawrence Cataldowhether
questionphotograph was aopinion the aerialgive onanfications to

Company, 98v.by Bohanthe master.be determinedof fact to
Company, 89Emery(1953); v.786,144, 147, 78995 A.2dN.H.

testified(1938). CataldoLawrence409, 412165, 169, 195 A.N.H.
andphotographs,viewingin aerialexperiencehe had somethat
thisbasis ofquestion. On theinareawith thehe familiarthat was

quali-wasLawrence Cataldotestimony find thatmaster couldthe
B,A, D onidentity andof Roadsgive opinion to theasfied to an

photograph.the aerial

hisfailed inargue the masterthatThe defendants
exist,scope found tothe easementreport or ofto define the extent

for such a determination.should be remandedthat the caseand
geographicalreport theHowever, indid define histhe master

theextent ofAs to the character andthe easement.ofboundaries
easement, isplaintiffs may this mattermake of thetheuse which

ease­by which thethe user undergenerally fixed determinedand
80, 366Bucklin, 184 A. at88 N.H. atacquired. Hoban v.ment was

(1961).Property 349Thompson, of Real(1936); 2 The Law §G.
ingressA forplaintiffs have used Roadfound that theThe master

theby and This isegress property foot vehicle.from theirto and
authorizedby prescription which isacquired anduse that has been
to furtherremand the caseis no need toby Therethe court’s decree.

right way.plaintiffs’scope ofthe of thedefine

plain­must be decided relates to theissue thatThe final
the master to them mone­exceptions failure of awardtiffs’ to the

committedtary damages. that the defendants hadThe master found
by interfering plaintiffs’ the easementtrespass the use ofwitha

only”,exist, the court en­“but technical sense andfound to in a
continuing plain­to interfere withjoined from thethe defendants

damages.plaintiffsright way but refused to award thetiffs’ of
support damages,to the denial ofwhich tendedThere was evidence

equitablesay an matter the master wasthat asand we cannot
701, 704,wrong. Dow, Inc., A.2d116 N.H. 366v. RobertHolbrook

(1976).476, 479
Exceptions overruled.

All concurred.


