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deprived hiseffectively plaintiff ofofsuance stock to Joan Miller
equalfifty ownership.percent plaintiff is share-If found to be an

then whether existsholder the master must determine a “deadlock”
permit petition.grantingin oforder to the

Remanded.

case;Lampeón, participate ofJ., not indid the decision this
others concurred.the
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David, (Robert II,attorney generalSouter, assist-V. JohnsonH.
attorney general, orally), for theant State.

(Lawrence Kelly orally),Kelly, of Lebanon A.West&Struckhoff
A.the Vanfor defendant David Wie.

Ingram, Hanover, Karen L.A. of for the defendantsDonald
P.Thomas Hall.Rickenrich and

Grimes, chargedJ. the was in the HanoverEach of defendants
driving influencewhile theCourt with the offense of underDistrict

1975).(Supp.intoxicating liquor, in ofof violation RSA 262-A: 62
breathalyzer time ofto theEach defendant submitted a test at

Alleging(Supp. 1975). director ofthat thearrest. RSA 262-A: 69-a
complypublic mandates ofthe division of health failed to with the

and RSAAct541-A: 4 of the Administrative ProcedureRSA
Law,1975) Implied each(Supp.262-A: 69-i III of the Consent

1975), timely(Supp.defendant, relying 69-ion RSA 262-A: IV
breathalyzerto results of the test.moved exclude the

upon ofthe memoranda submittedAfter trial and consideration
prior entry verdicts,by State, to the ofthe butthe anddefendants

ques-followingCourt, J., theSlive, transferredthe reserved and
(Supp. 1975)provisions 502-A: 17-ations of law the of RSAunder

and 491:17:RSA
publicof healthA. director of the divisionHas the

analysiseffectingprescribed methods for chemical
person’s breath,of in witharrested accordancean

(III)?262-A: 69-iRSA
(III)(1) the of RSA 262-A: 69-iB. Does mandate
pub-require of the(Supp.) the director division of

meaninglic ruleto make a within the ofhealth
(IV)?1RSA 541-A:

pub-ofso, the of the(2) If has director division
filingcomplied requirements oflic thehealth with

(I) (c) ?541-A:2RSA
breathalyzerresults of the be ex-C. the testShould

(IV) (Supp.) for69-iunder RSA 262-A:cluded
performed inthe tests to be accordancefailure of
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the di-prescribed by ofmethods the directorwith
publicof health ?vision

pre­casesAt note that misdemeanorthe outset we these
Varney,questionsimportant court, v.thissent new and for State

“exceptionaltherefore,and,163, (1977),A.2d 289N.H. 370117
Doyle, 117in v.under the test out Statecircumstances” exist set

789, of inter­(1977) regarding the transfersN.H. A.2d 1379378
locutory matters.

provides:III, (Supp. 1975)262-A: 69-iRSA IV
person’sanalyses breath,of the arrestedIII. Chemical

provisions act,of thisvalid under theto be considered
approvedperformed according to methodsshall have been

health,public byby of of andthe the divisiondirector
purpose byperson this the ofcertified for director thea

public of division ofof health. The director thedivision
satisfactorypublic approveto tech-is authorizedhealth

methods, com-niques qualifications andor to ascertain the
analyses,petence to conduct and toindividuals suchof

individuals,of such which certifica-make certifications
subject termination or at thetions to revocationshall be

publicofof division health.of the director thediscretion
by 262-A:authorized RSA 69-achemical testsIV. No

any proceeding beforebe evidence inshall considered as
per-any or unless such test iscourtadministrative officer

byprescribed theformed in accordance with methods di-
publicdivisionrector of the of health.

interpreted pro-69-i hold thathas 262-A: to itsThis court RSA
mandatory permissive, Gallant,v.and not State 108visions are

impose upon72, 76, 597, (1967),A.2d 599 and the direc-N.H. 227
obligation satisfactorypromulgatetor to methods.an affirmative

“pre-contention is have beenDefendants’ first that no methods
(herein-by publicdirector healththe of the division ofscribed”

director) performance analysesrelative theto of chemicalafter
person’sof an arrested breath.

legislativeIn the director filed the of1973 with director
Information,A ofa Alcohol Manual: Manual Sam­services “Blood

Analytical Reporting relating topling, and Procedures the Deter­
of Blood Alcohol Concentrations.”mination [Hereinafter manual.]

manual,By issuing filing director takenthe the has sufficientand
statutory ap-with theaffirmative action consistent directive to
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prove prescribe ascertaining analy-methods forand the chemical
byperson’s personthe breath ases of arrested for thiscertified

purpose. Amato, 639, 641, 339,See State v. 115 N.H. 348 341A.2d
(1975).

particular partPart the manual recites thatVI of this was
authority“[a]dopted (III)”ofunder the RSA 262-A:69-i and is

Qualifications As­entitled “Prescribed Methods and of Personnel
Analysis of De­sociated with the Chemical a Person’s Breath for

termining (Emphasis added.)of Histhe Alcohol Content Blood.”
administering breathalyzer clearlyapprovedThe a test ismethod of

performedthe beembodied in the manual. It states that test should
express purposedesigned. . for the of ac­with “instruments .

Itcurately determining content of the breath.” alsothe alcohol
instruments, specifiesfor theschedulesets forth a maintenance

regulates samples,employed, the collection ofchemicals to bethe
findings accompaniedreport a.requires of be withand that the

operationalproperly checklist. This checklist is the methodexecuted
particular breathalyzer.by ofprescribed manufacturer thethe

417, (1974).419, 576,Gillis, 114 N.H. 321 A.2d 577See State v.
jurisdictions oneA brief check shows that there is noof other

regulations concerningrules bloodthat these andauthoritative form
jurisdictionsthough some of the havealcohol content take even

procedureimplied sections and administrative acts.similar consent
App. 127,City Duhart, 41See v. Ohio 2d 322Cincinnati N.E.2dof

App. 398,(1974); People Crawford, 23 3d N.E.2d897 v. Ill. 318
(1974); Sprout, App. 897,City Olympia 492 P.2d743 v. 5 Wash.of

by(1971). hold, however,586 the directorthat the form usedWe
complianceconstitutes with the statute.

The Pro­defendants also contend that the Administrative
Act, (Supp. 1975) im­cedure RSA ch. 541-A [hereinafter APA]

poses obligations upon Theinadditional the director this case.
includingprovides procedure, hearings, adoptionfor the ofAPA a

(Supp.by agencies. 1975)Under RSA 541-A: 1 I therules State
departmentpublic services is aof health within the exec­division

government and, therefore, agencyis an sub­utive branch of State
applies compelsject the APAAPA. and the directorto the Whether

filing requirementsadoption depends uponcomply andto with the
prescribingin thethe contained manualwhether statements and

approving analysestheto chemicalthe methods relative are “rules”
(Supp.in 541-A: 1975).within the set forth RSA 1definition IV

provides:This section
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generalagency ofstatementeach“Rule” shall mean
interprets prescribes lawimplements, orapplicability that

prac-procedure ororganization,policy,or or thedescribes
prescribesany agency aor whichrequirementstice of

repeal of aamendment orpenalty. includes theThe term
concerning(a) statementsprior includerule but does not

agency not affect-only management andof anthe internal
public,ing rights procedures to theprivate availableor

(c)8, ordeclaratory rulings pursuant(b) to RSA 541-A:
intra-agency memoranda.

471,amended, 1977, torecently Laws ch.section has beenThis
definitionscope within thethe of what would be includedbroaden

change this case.rules, the outcome ofbut this does not affectof

the direc­agree that the methodswith the defendantsWe
meaning theofcharged prescribe within theto are “rules”tor is

generalclearly ofconstitute a “statementmethodsAPA. These
1 IVimplements under RSA 541-A:applicability . . . law”that

everygovern of breath­(Supp. 1975). the conductThe methods
(Supp. 1975), andalyzer RSA 262-A:69test administered under

methods, areprosecutors, showing compliance with thesebythe
simplerin muchtests aof theseenabled to introduce the results

evidencerequired introduce thisthey tofashion than if were
reliability scientificdesigned their asthrough procedure showa to

Mills, 410every v. 328 A.2dcase. Statein each and Seeevidence
(Vt. 1974).

delegated(Supp. 1975) to thelegislature in 262-A:69-iRSAThe
analy-determining: (1) the chemicalhowtasks ofdirector the twin

givequalified to(2) beperformed who wouldandses should be
toperformance these dutiesofthe director’sthe test. considerWe

procedural re-subject the APA’srulemaking toand thereforebe
notefiling, publication. furtheradoption, Wequirements andfor

chapter 262-Asection 69 oflegislature includedid notthat the
21,exemptedexempted it sectionssections whenlist ofwithin the

legislatureIf the didchapter. 541-A: 10.56, RSAof the same72
filingsubject hearing re-orto thesection 69 benot intend that

language RSAcourse, ofmay, amend thequirements ofit
10.541-A:

agency theinprovides shall file4 I that541-A: “[e]achRSA
copy of eachlegislative certifiedservices aoffice of the director of

existing theby it, including rules onadopted allor issuedrule
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chapter.” (Emphasis added.)effective date of this It is clear that
part containing questionof the manualVI the rules in was first
adopted 1971, requirementsin December of well before the APA
regarding adoptionmethods for the of rules inbecame effective
August requireof 1974. The APA does not inthat rules existence
prior readoptedto pro-the effective be indate accordance with the

3,cedure set forth in requiresRSA 541-A: but instead that those
rules in legislativeexistence be filed with the director of services.
The court found that the director has the infiled manual accord-
ance with ch.RSA 541-A.

contend, however,The particular filingdefendants that this is
1(c)ineffective under 2RSA 541-A: since neither the breath-

alyzer operational checklist nor the manufacturer’s instructions
legislativewere However,filed with the director of services. the

adopted by requiresactual method filed theand director thethat
operational accompanychecklist the read-out chart from the
breathalyzer copyinstrument. The court also found that a of this
checklist was available to defendants and their counsel. We are

opinionalso of the information inthat the contained the manual
allows prepare adequatedefense counsel to a more than defense
to charged by challenging proofthe offense the State’s thethat
tests were inadministered accordance with the manufacturer’s
instructions.

filing substantiallyhold compliedWe that the of manualthe with
the questionsstatute. The (partsanswers to B 2)A and 1 and

“Yes”; questionare the answer to C is “No.”

Remanded.

Lampron, J., sit; Brock, J., by assignmentdid not specialsat
pursuant 490:3;to RSA the others concurred.


