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Morse,Hall, Gallagher Anderson, (Charles& of Concord T. Gal-
lagher orally), plaintiff Construction,for the Remi Fortin Inc.

Dalton, Dalton, McGarry, Andover,Asoian & of Massachusetts
(Charles Dalton, Jr., orally),F. Ekco Enter-for the defendant
prises, Inc.

Bois, relatingJ. These three consolidatedare actions to the
apartment buildings by Construction,ofconstruction Remi Fortin

(“Fortin”) upon premises by Enterprises,Inc. owned Ekco Inc.
parties(“Ekco”). The entered into a contract to construct three

apartment buildings under the of re-terms which Fortin was to
$167,000 buildingsceive in installments for of the andeach three

required notify completion building.was to Ekco on the of each
year. anyAll be In the ofwere to erected within one event breach

by anyEkco, payof the attorneycontract it was to of feesFortin’s
incurred a result of suchas breach.

completion byFortin unable to secure awas bond forcalled the
agreement, financing requiredand in lieu thereof the bank Ekco

deposit $33,333to ofwith it the sum before the ofstart each build-
ing. money progress paymentsbeThis was to disbursed as to For-

any money.tin Stephenbefore of the bank Ekstrom and Remi For-
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toagreed personally this amountadvance one-half oftotin each
share, $16,666.00,Fortin’sfound that Remithe bank. The master

given to Ekco.was as a loan
1971, constructionFortin startedof DecemberAbout the middle

However, depositthe ofbecauseapartment house.of the first
required, bank refused to honorthe$33,333 had been made asnot

payments coverby for installment toany requisition Fortinfiled
1972,May theuntil whenIt notfurnished. waslabor and materials

any compensation for com-made, receiveddeposit was that Fortin
daysslow, few toandpleted to for awork. caused FortinThis

down, operation.shut its
12, 1972, whenproject until Decemberthecontinued onWork

ordering it ceaseEkco tonotice fromFortin received a written
buildingapartmenttime, firstAt of theconstructionwork. that

completed, although unfinishedsubstantially there was certainwas
repaired. had alsobe be Fortinto done and certain defects towork

building.apartmentstarted construction on the second
alreadytermination, receivedthe of contract Fortin hadAt time

building pursuantapartment$180,000 first toin excess of for the
brought foran to recoverconstruction Fortin actionthe contract.

well work done onsupplied in its as for“extras” construction as
broughtbuilding. Fortin, individually, an actionsecond Remithe

deposited third$16,666 with bank. Thethe he had theto recover
damagesbrought by against forFortin towas Ekco recoveraction

allegedly unsatisfactory construction work.the
Esq.).Hearing (Leonard Hardwick,had Masterbefore a C.was

Batchelder, J., approved the recommendation that:
Enterprises, Inc.,Fortin thereIn the case of Remi v. Ekco1. O.

$16,666;Fortin in ofverdict for the sumbe a
Construction,the of Fortin Inc. v. En-2. In case Remi O. Ekco

Construction,Inc.,terprises, there be a verdict for Remi O. Fortin
approvalInc., $54,583.50 (later corrected, thein the ofsum [with

fees);Keller, $61,239.02 including attorneyof andtoC.J.]
Enterprises,In the Ekco Fortin Construc-3. case of Inc. v. Remi

Inc.,Inc., Enterprises,tion, in sumthere be a theverdict for Ekco
$7,500.of

exceptedDuring trial, seasonablycourse of the Ekco to thethe
admittingrulingsof ex-denial certain motions and to certain and

cluding evidence, together rulings by the master. Sub-with other
verdict, exceptedsequent seasonablyto the the of itsEkco denialto
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report;motions to set aside the master’s to vacate the inverdict
Ekco;the case of Remi Fortin and tov. reduce the in theverdict

case of Ekco; excepted grantingFortin v. and to the a motionof
reportfor errors,reconsideration of the master’s for correction of

reportto Julyand the 26,second of the master dated 1976. All
questions byof law Keller,raised were reserved and transferred
C.J.

exceptionsFortin has transferred no to this court seeksand no
review of the verdict for Ekco the $7,500in amount of for un-
finished and unworkmanlike work. Ekco has not contested before
this court Remithe verdict for Fortin in his action to recover the
$16,666 deposit made theto bank to secure Ekco’s loan.

onlyThe matters for our areconsideration the verdict for Fortin
against $61,239.02Ekco in the corrected amount of theand ad­

negotiationsof priormission certain evidence of held to the execu­
tion of the written contract. All other matters consideredare

Derrywaived. Simonsen, 1010,Town v. 117 N.H. A.2d 1101380of
(1977); Co., 497,Concord v. 110 498,Peerless Ins. N.H. 272 A.2d
588, 589 (1970).

justified terminatingThe master ruled Ekco inthat was the
buildings,contract as to the second and third but that Fortin was

building,entitled substantiallyto recover for firstthe which was
completed already paidfor itand which had been the contract
price. typesThe master ruled that it was entitled recover for tento

building.of extras as as for onwell work done the second Addi-
tionally attorney Fortin, computedthe master awarded fees to on

figure by subtractinga base arrived at the verdict for Ekco from
the verdict for Fortin.

entered,For the reasons stated below we affirm the verdict with
exception attorneythe fees,of the ofaward which we to havehold

improperlybeen allowed.
extras,The onlymaster allowed the value of certain three of

challenged bywhich are challengeEkco. The first is directed theto
plugs minimumaward for overextra wall installed and above “a

perplugs original agreement.of 3 room” as called for in the The
compensationsecond is directed to the allowance of extra for the
heat, gener-installation of steam heat instead of electric which is

cheaper longally in the runto install but less economical for the
required typeowner. The written contract Fortin to install either

heating system option.of at its The third for recoveryextra which
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agree-concrete Thewas the installation of a roof.allowed involved
buildingmunicipality’sbut codement for a wooden one thecalled

roof,prohibited Fortin a one.a wooden so substituted concrete

hold, “extras,”these that the disclosesas to recordWe
finding originalsupportto the master’s thesufficient evidence that

agreement parties Al­bywas the after its execution.modified
though requestedspecifythe contract that extra work was to bedid

writing, correctly re­agreed in thisand to the master ruled that
quirement recovery extras, improvements,not for and sub­did bar

knowledge approval. R.stitutions made with full and J.Ekco’s See
Co., Inc., 760,Inc. v. J. P. 116 N.H. A.2d 583Berke 367Griffin

Page Service, 575,(1976); Inc.,v. N.H.Northeast Combustion 113
(1973); Burditt, 248,311 104 182 A.2dA.2d 119 Packer v. N.H.

(1962).895

August trial, ref­1974,In before Fortin filed motion fora
ground con­the theormation of the construction contract on that

financingpricetract was set in order to bank and thatlow secure
parties’ agreement.it did reflect the true The failednot defendant

request hearing plead,to motiona or and the wasotherwise
granted superior counsel Ekco subse­under court rules. New for

hearing partiesquently moved to At the thereconsider the motion.
stipulated tothat the to treated one amendmotion reform be as

pleadings, question the contractand whether writtenthe that the
modified, evidence,light be forin submitted theshould be of oral

arguesEkco now that theon thedetermination merits.master’s
negotiation prioradmitting toin of held themaster erred evidence

contendingcontract, that considerationof the written theexecution
meaningplain rule basisand was theof evidence thethis violates

plain meaning rule considera­for for The barsthe award extras.
contract,testimony, interpreting wouldtion in written thatof a

Spec­plain meaning of terms of the contract.contradict the the
Enterprises, Corp., 773, 144trum 114 N.H. 329 A.2dInc. v. Helm

(1974).

however, clearlyreport,The that themaster’s reveals
prior negotiationstestimony about was admitted theto determine

question reformed, i.e.,bewhether the contract should whether it
parties. meaningexpressed plainofthe true the Theintentions

subject of inprincipleto reformation that in­is the a writtenrule
that thebe if it is shown instrument is notstrument will reformed
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agreement. Corbin,parties’ Con­3 A.expression of thetruethe
Ins., Co.,Shapiro Forest Fire(1960); v. Nationalseetracts 540§

Pronovost,Gagnon N.H.(1959); v. 97111, 151 A.2d 590102 N.H.
expressly the(1951). It was found that58, 64, 381,A.2d 38580

partiesunderstanding and soof theembody the truecontract did
ofthat the awardThe record revealsbe reformed.should not

byagreements thereachedplaintiff based onwasextras to the
contract; therefore, ofthe admissionparties of theformationafter

proper.questionin wasthe evidence

attorney to For-­however, of feesfind, the awardthatWe
attorney feesimproper. made Ekco liable forThe contracttin was

“ byany thecontractby n of breach ofFortin the eventincurred [i]
masterhere. The.” no such breach. . . There wasowner [Ekco]

andthe secondspecifically Ekco’s termination as tofound that
unsatisfactory perform­bybuildings justified Fortin’swasthird

already paid fullbuilding, theFortin had beenance. As to the first
sought masterrecovery for Theprice was extras.andcontract

partial secondrecovery on thefor the work donealso allowed
building.

general parties paylong the rule thatadhered tohaveWe
ordinarilylitigantprevailingthat the isfees andtheir own counsel

Exceptions have beenthem from the loser.not entitled to collect
past,“judicially in we have held “that wherethe andfashioned”

through party’sunnecessarily prolonged alitigation oris instituted
conduct,capriciousvexatious, arbitrary, faithoppressive, or bad

power.”attorneys’ the court’sfees ... is within St.an award of
620, (1977);Adams, 659, 377 A.2d 623 see117 N.H.Germain v.

687, (1977);Adams, 377 A.2d 617 see Wilko117 N.H.Harkeem v.
843, (1977).Tap Realty, 379 A.2d 798v. Inc. 117 N.H.

justifiable onterminationcase the master found aIn the instant
litigationpermitfinding thispart that wouldEkco’s and made no

generalexception The record re-to the rule.to be classified as an
statutory law,basis, or common for theatveals no other either

attorney therefore conclude such anfees and weallowance of
improper.beenaward to have

Exceptions part,insustained
part;overruled in remanded.

case;participateLampron, J., not in the decision ofdid this
the others concurred.


