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Belknap
No. 7859

Morin,J. J. Inc.

v.

Clearing House,93 Inc. &
Khoury, Coletta,Amin Domenic

Khoury,James Martin Robert&
Campton Realtyd.b.a. Associates

January 23, 1978

McDermott, Hampton (Patricia orally),Sanders & of forMcKee
Clearing House,the defendant 93 Inc.

Hall, Morse, Gallagher Anderson, (Charles& of Concord T. Gal-
lagher orally), Campton Realtyfor the defendant Associates.

Bois, ClearingJ. House,Plaintiff seeks to recover from 93 Inc.
(Clearing House) Campton Realty (Camptonand Associates
Realty) labor,for Clearingmaterials and services furnished to 93
House, Inc., groundon the Campton Realtyas to that it had as-
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Hearing beforeClearing was heldobligation House.ofsumed the
that aEsq.),Hardwick, who recommended(Leonard C.a Master

Clearingagainst House andplaintifffor theverdict be entered
recom-Realty TheCampton be dismissed.againstthat the action

ClearingJ.).(Batchelder,byapproved the Courtmendation was
rulings during ofthe courseseasonably excepted to certainHouse

Camptonrespect toverdict; dismissal withtrial; to theto thethe
Allfor reconsideration.of its motionRealty; the denialand to

Keller, Weby C.J.exceptions and transferredwere reserved
affirm.

lienmaterialman’ssupplied for and held amaterialsPlaintiff
bybeingproject builtCondominiums”on the so-called “Overlook

of trialClearing the timebalance due atHouse. Thethe defendant
stipulated $6,650.to bewas

agree-Clearing into1974, House entered anspringIn ofthe
of theRealty it over the balanceCampton to have takement with

Realty agreedCamptondispute on whetherproject. centersThe
Clearing debts.House’sto assume

signed fol-defendants theplaintiff and the twoof theOfficers
lowing:

LIENRELEASE OF

DATE: 4/11/74
Inc., acknowledgesMorin, creditor, hereby andJ. J.

owingagrees sum of is and fromthat the due$7183.52
Clearing House, sup-for materials and labor“93” Inc.

1-44, so-called,plied the Unitsto Overlook Condominium
Campton, Hampshire agrees liensin to waive allNew and

including provided by Chap. whichliens as NHRSA 447
anymightthe creditor have on of the Overlook Condo-

includingUnits, up the date of this re-minium to and
lease.

Clearing House, agreesInc. that remain-“93” there are
ing Condominium,14 which unitsto be sold units in said

Associates,Campton Realty aare about to be sold to
Clearing House, Camptonpartnership, Inc.and “93” and

Realty agree in re-that consideration of thisAssociates
lien, paid theof shall be tolease of the sum $7183.52

remainingproceeds of the sale of eachcreditor out of the
14 Condominium Units.
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proceedsIn no event shall the of the each onesale of
$366.08, proceedsbedroom unit be less ofthan and the

each two bedroom unit be less than $522.97.
accept pro payments,The Overlook who tocreditors refused rata

provided above, immediately paid by Camptonas were in full
Realty. 1974, upon unit,4, of oneor about November the saleQn

payment plaintiff credi-one otherwas made to the and to several
Bank,accepted arrangement.tors who had the The Manchester

mortgagee, eventually project, where-took over theforeclosed and
upon brought.this action was

Clearinghearing, plaintiff thatAt the the House contendedand
plain-Clearing obligationCampton Realty to theHouse’sassumed

testimonyLien,They oral and let-tiff. the Release ofintroduced
Realty, theyallegedly by Campton claimwhichmailed or toters

Campton Realtyprove assumption thatthe debt. contendsthe of
only unitsagreed pay plaintiff if it sold condominiumit theto

agreement. Itno other alsoof lien indicatesand that the release
takenargues evidence should be intothat no written or oralother

bearing parties’ because theintentionson theconsideration as
506:2, applies, documentFrauds, and no otherof RSAStatute

soughtsigned by party to beitrelease was as aother than the
broughtbe“charged.” shallThe directs that action“[n]ostatute

promiseupon special for thecharge any person answera to... to
promise agreement, or someor. unless suchof another . .debt...

partybythereof, writing signed theinis andnote or memorandum
chargedto be ....”

Clearingrecommending againstreport, the verdictThe master’s
partRealty,against Campton inthe actionHouse dismissal ofand

states:
Inc.,Clearinghouse, toonly offeredthat 93The defense

assumptionCampton of the obli-thethe action was that
toClearinghouse. The master is unablegation relieved

agreement inthis was a validthatfind in the evidence
Clearinghouse.relieveplaintiff to sopart of thethe[sic]

erroneously be-ground mastersought that theon theisReversal
fromapplied that excludedand heof Fraudsthe Statutelieved

Clearing Houseexceptany the release.evidenceconsideration
inconsideredbeen read andof lien hadargues if the releasethat

evidence, then theoralandconjunction the other writtenwith
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assumption Campton Realtybymaster would thehave found an of
Clearing plaintiffHouse debt toowed the and would have relieved
Clearing any liability.House of

reportExamination of the master’s reveals that he did
scope inquiry. by rulingnot limit the of his This is borne out the

denying Clearing requests findings CamptonHouse’s for that
Realty “by April 26, May 29, 1974,letters dated 1974 and acknowl­
edged assumption liability owing plaintiff”of the to the and that

testimony“from the bank,of a former officer of the . . . wasit
understanding bythe Campton Realtysaid officer .. . that Asso­

ciates, liability plaintiff’shad in fact assumed the of the claim and
agreed pay Similarly requeststo same.” two rul­were denied for
ings appears (emphasisof law it from all of the evidence”“[t]hat
added) Campton Realty plaintiff.that is liable to the The master

passdid not questionshold that he was unable to on these because
they inadmissible,the evidence refer to was but rather that washe

(emphasisunable to find added)“in the evidence” that a valid
agreement Clearingwas made that would relieve House from
liability plaintiff.to the

submitted,The master considered all evidence and concluded that
only promise Campton Realtythe by promade was to ratamake

payments as condominium units were sold. We note that this is a
reading interpretation beingfair and of the document. There

ample support finding,evidence to this it must stand. v.Clark Lake
Farm, Inc., 953, (1977).Shore 117 N.H. 379 A.2d 1270

Clearing error inHouse also claims the denial of mo­its
arguestion for Itreconsideration. that a new trial haveshould

granted “newly-discoveredbeen because consideration of letters”
probability” changewould “in all the outcome of the case. The

record no mention of such inreveals documents the motion for
reconsideration, apparentlywhich refers to exhibit 4 for identifi­

appear anywherecation. Nor do these themselves butletters else
by Clearing They apparentlyreference in House’s brief. notwere
presented master, deny theto the so that his recommendation to

impeached Moreover,bymotion cannot be them. such motiona
granted only (1) moving partybeshould when the was atnot

discovering presentfault in innot the evidence time to it at the
admissible,(2)trial the evidence is material and not cumulative

(3) proba-and it is of such a thatcharacter a different result will
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123,bly rehearing. Burroughs Wynn, N.H.v. 117be reached at the
showingany(1977). record devoid of such370 A.2d 642 The is

ofnot met and that the denialand we hold the above test wasthat
proper.the motion was

holding, inIn need not issues raisedview of our we reach other
appeal.this

Exceptions overruled.

case;J., participateLampron, not in ofdid the decision this
concurred.the others
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