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today rarity early yearsknown a in the of thistion as it is was
Rickenbacker,republic. Origins, TheRothbard, inHistorical W.

SchoolingSentence, CompulsoryRadical ofTwelve-Year Views
Quakersinstance, Pennsylvania believed(1974).12-16 For the in

byimportant church, thethe to be an extension of the andschools
century sixty seventyeighteenth or beenend of schools had sothe

supra ProbablyChitwood, oldest cor­at 460. theestablished. O.
poration Pennsylvania present private Pennin is the William

Quakerby inSchool, school 1689.Penn asCharter chartered a
Gummere, (1973).J. Charter 1Old Penn

integralmay insep­andbe considered as anThus a school
Anderson, Zoningofpart 2 R. American Lawarable of a church.

Westbury Congregation,(1976); Hebrew12.25,2d at 459-60 see§
(1969).Downer, 387, 302 N.Y.S.2d 923 WhileInc. v. 59 Misc. 2d

every may “usually” a full-timehave school associatedchurch not
properHeritage Christian School is ait, thewith we hold that

partwith, of,permitted a the New Testamentand isuse connected
Baptist Church.

Exception sustained;
injunction dissolved.

assignmentGoode, J.,sit; by specialLampron, J., notdid sat
pursuant 490:3; all concurred.to RSA
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orally),(HowardCleveland, Bass, Zibelof J.ConcordWaters &
plaintiff.for the

Cleaveland,attorney general,Souter,H. and Charles G.David
attorney(David Marshall,attorney general assistantassistant W.

general, orally), for the State.

pursuant 541, challengesDouglas, appeal,This to RSA ch.J.
plaintiff’spersonnel upholdinga thedeterminationcommission’s
programdischarge position job counselor infrom his as a the WIN

Manpower plaintiff heof The thatOffice Affairs. contendsthe of
De-right byprocedural the of thewas denied a afforded Rules

partment procedure(Rules), involved de-of that thePersonnel
law,prived right thatproperty processhim of a due of andwithout

arbitrary, capricious,the made with-commission’s is anddecision
findingproper findings.out thatthe commission’sHe also attacks

indigent capable paying transcript forhe of for awas not and was
dismissal,appeal. findingthe but reverse the of non-this affirmWe

indigency.
plaintiff warning6,1973, the received a written ofOn November

supervisorunsatisfactory performance from his rulework under
3C(b). plaintiff timelyVIII, exceptiontookThe thissection to
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3C(d), “by initiating appealwarning, VIII, action therule under§
supervisor,procedure,” VI, 5. The after discussions withrule §

upon improvement inno indication of substantialMr. Colburn and
16,warning Januaryjob performance, issued a second written on

seasonably exceptedplaintiff the second TheThe to notice.1974.
plaintiff improvingsupervisor’s infurther efforts to counsel the

performance proved receivedunsuccessful. Plaintiff then ahis
discharge. VIII, 3C(e).warning notice of Eulethird written and §

personnelfrom the director ofHe had received no communication
hearings dealingrequests for with firstof his two theon either

warningwarnings had received the third anduntil after hetwo
1974,discharge April 3,By the director ofnotice. letter dated

hearing yetpersonnel that no date had beeninformed Mr. Colburn
warning,” citingyour oftwo letters the commis-set “relative to

“backlog” delay.the reason for the Plaintiffassion’s substantial
10, Hearingsappealed discharge April 1974. on all mattershis on

24, 12,May 21, Julyheld on June andbefore the commission were
1974.

regulationsagency dischargeAn must follow its own and a
procured regulationsin the of a substantial violation of thoseface

Comm’n, 713, 716-17,is invalid. 115Hunt v. Personnel N.H. 349
5,605, VI,(1975). plaintiffA.2d rule608 The contends that section

step (4) rights upon exception to a written notice ofIV defines his
unsatisfactory work:

matter, arrangeentire aDirector will review the[t]he
meeting practical,ifbetween concerned and recom-all

represen-writing employeemend in histo or chosenthe
agency concerned within fifteentative and to the head

working days requestfrom the date the is received what
action, any, existingfurther if in accordance with stat-

may justified.utes and rules be
given predischargeHe also contends should have beenthat he a

hearing. respondsThe thatcommission the director has discretion
personnel commission, stepid., (5),to refer the matter theto IV

practice. allegeswhich it contends usual It alsois the that when
backlog, warning dischargethe commission is faced with a and

appeals normallyare consolidated.

agency’s interpretation proce­An administrative of its
binding courts, BroadcastingFCC Co.,dural rules is on v. Pottsville

134, (1940), interpretation309 U.S. 143 n.6 when that involves
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face,no commission’s do re-error of law. On their the rules not
employee predischarge hearing. theyquire Northat an have a do

provide hearingemployee onthat an receive a each written warn-
ing plaintiff thatbefore another is The has failed to showissued.

procedure pro-the incommission’s has no basis law or that that
applied inconsistently to him.cedure has been

discharge reversed,Thus, plaintiff’sif the is to be such
VI,predicated disregard ofan must be on the director’s ruleaction

obligates(4) Admittedly,5, step per this these. rulesection IV
such,respond plaintiff’s exception.to the it affordsdirector to As

remedy. Marburyright must be v.him a for which there a See
(1803). However,(1 Cranch) 137, ab­Madison, 163 in the5 U.S.

substantiallyshowing procedural con­the errorsence of a that
regard underlyingtheto meritstributed to the dismissal without

remedyaction, proper is notthe reinstatement. Seethe director’s
(Ct. 1976). dis­States, 1284 Cl. We canv. 543 F.2dPascal United

plaintiff’s arising fromprejudice the casecern no to the merits of
eventually granted full eviden­He athe director’s inaction. was

presented in antiary hearing numerousat which he witnesses
against plaintiff’s tocharges him. The failureeffort to rebut the

adequatewayfiring the of anhis resulted in from lackreverse no
exceptions.response to his

plaintiff isprocedure the receivedFurthermore, thatthe
process of therequired by the clause Unitedduemore than is

employment, proc­public the dueIn matters ofStates Constitution.
person'sof athe extentto law to defineess clause looks State
(1976);Wood, 341job. Bishop 426property in v. U.S.interest his

Regents(1972); v.Perry Sindermann, 408 593 Boardv. U.S. of
Desma­(1972). defined that interest.Roth, We have408 564U.S.

582, (1977);Comm’n, 378 1361N.H. A.2drais v. Personnel 117
334, (1977);436Comm’n, 374 A.2dv. 117 N.H.McIntosh Personnel

(1977)140,Comm’n, N.H. 370 A.2d 634117v. PersonnelNason
of(per have as a mattercuriam). of our decisions held“None

protected prop­per sepublic employment becomes astate law that
Comm’n, 117employee.” Personnelerty right v.of the Desmarais

pro­plaintiff hasthe no582, at 1364. Becauseat 378 A.2dN.H.
procedure tojob, choosesproperty right the the Statein histected

processdue clause.the of thehim mandatesafford accords with

aspects of the commission’svariousPlaintiff attacks
first thatagainst law. His contention isdecision-making as State



65

findings thefact are insufficient to meet stand-ofthe commission’s
by in Foote v. Personnel Commis-forth this court Stateards set

findings(1976).sion, 145, 412 Basic of factA.2d116 355N.H.
required simplysupported by to allow this court tothe record are

whether thedecisions and to ascertainunderstand administrative
reached.considered sustain the ultimate resultfacts and issues

Society N.H.the Protection Forests v. Site Evaluationoffor
172-73, (1975);Comm., 163, 778,A.2d 786 see115 N.H. 337
Comm’n, 148-49,v. Personnel 116 N.H. at 355 A.2d atFoote State

unsatisfactoryplaintiff discharged Thefor work.414. The was
unsatisfactory job performance enumeratedbasic reasons for his
findings ampleprovidein the commission’s this court with an

judge the commission’sbasis from which to action.

changeschallenge in the commis­Another concerns
findingsmembership but before of factsion’s after its decision
fromThe members the case the record.were entered. new reviewed

by the members of theevidence was considered commis­That all
support findingsthe and the thesion is sufficient to affirmation of

392,original Opinion Justices, 390,the N.H.decision. 117See of
642, (1977); Browning-Ferris State, 115373 A.2d 644 Indus. v.
191, 1, (per190, (1975) curiam); Davis,2N.H. 339 A.2d K. Ad­

(3d Finally,1972).ministrative Law Text 11.01-07 ed. the§§
plaintiff’s “flimsy”hecontention that was dismissed on evidence

accept;is not mustone that this court the commission’s decision
may “unjustnot be it is to be or unreason­vacated unless found

Comm’n,541:13; Peabodyable.” RSA v. Personnel 109 N.H.State
152, 155, us,77, (1968). can­245 A.2d 79 On the record before we

say ruling unjustnot that was either or unreasonable.
interlocutory prepa-An in this case dealt with the ofaction cost

transcript.the This remandedration of court the case to the com-
plaintiff indigent, holdingto determine whether the wasmission

plaintiff indigent,tothe was found be he should not bethat “[i]f
appealprevented perfecting inability payfrom his because of his to

transcript.” 367,State, 366,fullthe cost of a Colburn v. N.H.115
(1975) curiam).(per Despite suggestions by this341 A.2d 270

parties agree partialcourt, for were unablecounsel the to on a
by plaintifftranscript. toFurther motions the remand to the com-

findingsfor additions to the record and to enter ofmission fact as
required by compliedthereafterFoote were received. Defendant

requests. plaintiff’sDefendant then thatwith those learned counsel
argue plaintiff payto that the unable to tran-intended was the
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scription summaryA proceedings,costs. of the commission’s which
plaintiff paydetermined that the was transcriptionable to the

costs, up bywas drawn andcounsel filed with this court.

dischargeFrom the date Septemberof his in 1974 until
1975, plaintiffthe pernever earned more than Inweek.$61.20
September 1975, employedhe liquorwas as a clerk in a State store

salaryat $6,754.80.an findingannual of The commission’s thethat
plaintiff paycan and should over one forthousand dollars tran­the
script appealin unsupportedthis byis unreasonable and the evi­
dence.

Exception transcript sustained;as to
exceptionsother overruled.

Lampron, J., participate case;did not in the decision of this
the others concurred.
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