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scription summaryA proceedings,costs. of the commission’s which
plaintiff paydetermined that the was transcriptionable to the

costs, up bywas drawn andcounsel filed with this court.

dischargeFrom the date Septemberof his in 1974 until
1975, plaintiffthe pernever earned more than Inweek.$61.20
September 1975, employedhe liquorwas as a clerk in a State store

salaryat $6,754.80.an findingannual of The commission’s thethat
plaintiff paycan and should over one forthousand dollars tran­the
script appealin unsupportedthis byis unreasonable and the evi­
dence.

Exception transcript sustained;as to
exceptionsother overruled.

Lampron, J., participate case;did not in the decision of this
the others concurred.
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Fisher, Parsons, Temple, (Edward ClancyMoran of Dover T.&
orally), plaintiff Company.Allstatefor Insurance

Burns, Bryant, Hinchey, Shea, (Williamof A. Mul-Cox & Dover
Jr., orally), Groupvey, Com-for defendant Concord Insurance

panies.

Shaines, McEachern,Madrigan (Gregoryof Portsmouth D.&
orally), Audrey Hodgdon, guardian Al-Robbins for ofdefendant

Hodgdon.bion Reed

bydeclaratory judgment broughtPer curiam. Petition for
plaintiff againstCompany partiesAllstate Insurance various seek-
ing partiescoverage Thedetermination of insurance issues. sub-

agreedmitted to the trial court an statement of facts alsoand
agreed questionson the to be The case adetermined. came before

(Leonard Hardwick, Esq.),Master who theC. recommended that
questions presented rulingbe transferred without to this Thecourt.

report approved accordingly bymaster’s was and a decree issued
Mullavey, J. byThe case was then reserved and transferred
Perkins, J.
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onThis collision between two automobilescase arises out of a
August 1, 1974, car,one Robert J.in Durham. The driver of Whit-
ney, injuries in collision.was killed of sustained theas a result

permanentdriver, Hodgdon, in-The other Albion suffered severe
juries. Audrey Hodgdon, broughtHodgdon, by guardian,Albion his

Whitney,personal injuries againstsuit for the estate of Robert J.
represented guardianby O’ShaughnessyDaniel addefendant as

operatingcollision, Whitneylitem. At the time of the Robert was
days priora to the colli-1965 Chevrolet Corvair automobile. Two

sion, Whitney registered inJuly 30, 1974,on Robert had this car
July 1974,Berwick, 30,his name Maine. Prior to the 1965 Cor-at

Whitney,Buxton,registered Irenevair had been at Maine to
Whitney’sRobert mother.

May 19, time,Whitney At forIrene on 1974. that anddied
livingdeath,prior she had been in the sameseveral months to her

Strafford, Hampshire.in Newhousehold as her son Robert Center
Whitney her as theThe listed residencedeath certificate for Irene

Novem-town of In with an affidavit datedStrafford. accordance
County29, 1974, approved by Probateber in the Straffordfiled and

6, 1974, voluntary of the estateCourt on December administration
Whitney by son, Dur-of Peter Low.Irene was taken out another

Whitneying residing Strafford,in Irenethe time she was Center
mailinghad also her Mainemaintained address.

Whitney,Company had Irene in theAllstate Insurance issued to
Maine, liability policyof an automobile effective datesstate with

1, covering1, 1973, 1974,to October the 1965 CorvairOctober
Groupin the Defendant Insuranceinvolved collision. Concord

Companies General”)(hereinafter to Robert“Concord had issued
Maine, familyWhitney, combination automobilein the of astate

1974, August 1974,policy February 26, 26,towith effective dates
covering Thisautomobile. automobile wasa 1966 Chevrolet Corvair

1974,August 1, July 30,not in 1974. Oninvolved the collision of
Whitney registered the in-when Robert in his name 1965 Corvair

“junked”volved, registra-reported onhe as thethe 1966 Corvair
secretary of state.tion form filed Concord Generalwith the Maine

familyHodgdon aalso to combination automo-had issued Albion
provisioncontainingpolicy motorist in thebile an uninsured

•$20,000.ofamount
presented:following questions arethreeThe

Company required tothe Allstate Insurance defend1. Is
Whitneyagainst the Estate of Robertthe action and
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policy .. .up of itsany judgment, the limitspay to
WhitneyIrene ?issued to

requiredCompanyInsurancethe General2. Is Concord
against of Robert Whit-the Estatethe actionto defend

policyitsney judgment up ofpay any to the limitsand
Whitney ?... issued to Robert

requiredCompanyInsurance3. Is the Concord General
$20,000.00 uninsuredpay under itssum ofto the

policy tocoverage in . issuedits . .motorist contained
Hodgdon?Albion

secondfirst andwe answer theFor the which followreasons
questionquestions “No.”and the third“Yes”

Whitney.Company’s Policy IreneIssued to1. Allstate Insurance

by Ireneliability policy Allstate toThe automobile issued
coveringMaine, an automobileWhitney in state ofwas issued the

interpretedpolicy beregistered must thereforein TheMaine.
Roberts, 109 N.H.applicable Co. v.under Maine law. Allstate Ins.

108, Co., N.H.(1968); Nat’l Ins. 108244 A.2d Fisk v. Atlantic199
353, (1967).236 A.2d 688

Although personal in andan contract is natureinsurance
insured,generally cover­upon the ofterminates death the named

age may by provisions in thebybe containedcontinued statute or
39:243, :244policy. Couch, Cyclopedia9 of InsuranceG. Law §§

supra (2d 1962). Para­(2d 1962); 12 G. 45:362 ed.§ed. Couch
policygraph in Allstate’s7 of the Conditions” contained“General

coverage to theprovides for certain aftercontinued individuals
(b) provides coverage to thethe Sectiondeath of named insured.

“legal insured, onlyrepresentative as named butnamed insured’s
(c)acting scope of his duties as such.” Sectionwhile within the

respect automobile,coverage toprovides an owned [to]“[w]ith
custodytemporary insured,any person having as until theproper

representative.”legalappointment qualification of suchand
Whitney registered(1) hadargues RobertAllstate that because

days prior collision;two to theinthe 1965 Corvair his own name
of 1974 as an asset of(2) Irenein Novemberit was not listed
evidence that thisWhitney’s estate; (3) no automobileand there is
Whitney August 1, 1974,by Irene onstill ofwas owned the estate

accident; be considered an “owned vehicle”the date of the it cannot
temporary custodyWhitney at the time of thewhich Robert hadof
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require coveragecollision so as to in paragraphaccordance with
7(c).

law, purposes registrationUnder Maine for of automobile an
personowner is defined as a who either has title to the automobile

periodor longerhas thirtyexclusive use thereof for a days.than
29,Me. 1(9) (Supp. 1976).Stat. Whitney’sRev. tit. § Robert

registration of inthe 1965 Corvair his name is not con-therefore
holdingto Spindleclusive as his title to the automobile. v.See

Reid, (D.C. App. 1971). Although Whitney277 A.2d 117 Robert
heir, formallywas his mother’s he not anycould obtain title to of

property bythe in her estate until such was ofdistributed decree
probate 561:1; Tomlinson,the court. RSA see E. Administration

of time,(1972). prop-Decedents’ Estates 14.3 Until that such§
erty chargessubjectwas also to for the theadministration of

any Whitney. (Supp. 1975).estate and ofdebts Irene RSA 554:19
agreed WhitneyThe facts do not that Robertestablish ob-had

permanent ownership Corvair,tained title to or of the 1965 and
possession temporarythat custodyhis thereof otherwas than of

Whitneyhis mother’s As Robert Irene ofcar. and were members
prior death,the same to Irene’s Roberthousehold and as was

heirs, custodyofIrene’s son and one her his of 1965the Corvair
proper contrary.would in ofbe the absence evidence to the Govern-

Employees 1333,Wineteer, (10thment Ins. Co. v. F.2d 1334409
1968); Egan, 368,Cir. see Merchants Co. v. 91&c. N.H. 20 A.2d
(1941).480

purpose provision policy extendingThe of the in the cover­
age persons having temporary custodyproperto of the automobile

give coverage any personsis to to and other whoserelatives cus­
tody legitimate, pending appointmentuse of isand the automobile

qualification legal representative.and of a Atlantic Ins. v.Co.
Fulfs, (Tex. App.417 1967).S.W.2d 302 Civ. As Peter Low was

approved voluntarynot as administrator of of Irenethe estate
Whitney 6, 1974, Whitney’s custodyuntil December Robert theof
1965 Corvair after his deathmother’s and at the time of col­the

August 1, 1974,lision agreed statement,on as described in the
proper temporary custody (c) para­constituted under section of

graph collision,7 above. hold theWe that at time of Robert.the
Whitney temporarywas custody provisioncovered under the of

policy ourAllstate’s and to questionanswer the first transferred
is Company required“Yes.” Allstate Insurance is to defend the
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payWhitney required toand isagainst the of Robertestateaction
Whitney.policy to Ireneup issuedany judgment, to limits of itsthe

Whitney.Policy To RobertIssued2. Concord General’s
Whitneycollision, had automobileanAt the of Roberttime the

1966liability by on Cor-policy him Concord General atoissued
Whitneyprior hadHowever, days Roberttwo to the collisionvair.

inregistered the 1965 Corvairjunked 1966 and hadthe Corvair
coveragepolicy,histerms ofquestion his name. Under theunder

therein, but also ex-describednot to 1966 Corvairwas limited the
anypolicy otherThe coveredother automobiles.to certaintended

acquired by the“ownership namedautomobiles, isthe of which
replaced an ownedduring policy period, provided, 1. Ittheinsured

Whitneyabove,already Robert. . .” As discussed.automobile
accidentthe time of thetitle the atnot have to 1965 Corvaircould

“ownershiptherefore, of which”and, it could not be automobilean
acquired by replacehim his “owned” automobile.was to

Hodgdon, however, that ConcordclaimsThe defendant
provision policy re­required a of theto underGeneral is defend

coverage respect . .quiring to a non-owned automobile .“with
permission, orprovided operation ... is with the reason­his actual

. Inably permission, of the owner .. .”to be Americanbelieved with
Course, (Me. 1974),A.2d 813v. La 314Motorists Insurance Co.

subjectiveis athis clause one. Weit was held that the test under
custody ofpart the vehicle washave held in 1 above that Robert’s

questionto isproper the Our answer theunder circumstances.
required theis to defend action“Yes.” Concord Generaltherefore

pay judgment.Whitney anyagainst tothe estate of Robert and
Policy Hodgdon.to Albion3. Concord General’s Issued

damagesparties agree Hodgdon’s exceedThe that Albion
policycoveragethe limits of under Allstate’sthe total of available

Whitney policy issuedto Irene and under Concord General’sissued
policy AlbionWhitney. issued toConcord General’sto Robert

coverage inHodgdon provision for uninsured motoristcontains a
byrequired Hampshire$20,000 statutes.as Newthe amount of

1975).1975); (Supp. un­268:1 An(Supp. RSA VIIRSA 268:15-a
policyin the as an automobile withis definedinsured automobile

liabilitybodily injury orbond insur­respect is noto which there
specified bypolicy the the re­in at amount financialleastance

in the insured’ssponsibility of State which automobile islaw the
liability coveragegaraged. requiredprincipally amounts ofThe
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by responsibilityMaine’s financial law are the same as those re-
quired Hampshire,in 29,New Me. 787(1) (Supp.Rev. Stat. tit. §
1976); (Supp. 1975): $20,000 injuryRSA 268:1 VII for to an in-

$40,000 resulting injuriesdividual and for an accident in to more
person. policythan one Concord toGeneral’s issued Robert Whit-

ney requirements,met understandingthose and it is our from the
presented policyfacts Whitneythat Allstate’s issued to Irene also

requirements.met those
Hodgdon’s argument damagesDefendant that because his ex-

coverage by policiesceed coverageboth those he should also obtain
provisionunder the uninsured policymotorist of his own is fore-

byclosed our indecisions Brack v. Co.,Middlesex Mutual Insurance
72,118 (1978), VigneaultN.H. 382 A.2d 914 and v. Travelers In-

Co., 75, (1978), day.surance 118 N.H. 382 A.2d 910 decided this
questionOur toanswer the third transferred is therefore “No.”

required pay $20,000Concord is notGeneral to the sum of under
coverage provisionthe uninsured policymotorist contained in its

Hodgdon.issued to Albion
Remanded.

J.,Lampron, participatedid not in the decision of this case.

Hillsborough
No. 7743

Brack,John Administrator
Estate of Judith Brack

v.

Co.,Middlesex Mutual Insurance a.&

February 3, 1978


