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only waydropping in which theto be as evidence. This is theused
consistently thethrust ofamendment can be construed with the

chapter. Kay, 696, 350 A.2d 336entire State v. 115 N.H.See
incorrectly,interpreting legislature’s(1975). If intentwe are the

Manchester,appropriate See, e.g., v.it should take action. Davis
335, 340, 126 254, 258 (1956).N.H.100 A.2d

tape improperly evidence theBecause we hold the was used as at
trial,for new we need nottrial and the order is adefendant’s

otherdefendant’s contentions.consider

exceptions part;sustained in remanded.Defendant’s

Lampeón, J., sit;notdid the others concurred.
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Waters,Dom andS. D’Ambruoso Warren E. of Concord {Mr.
orally),Waters thefor Public Utilities Commission.

Sulloway, Hollis, Godfrey Soden,& of L.Concord Gross{Martin
orally), Company Hampshire.for ofPublic Service New

Bois, appealJ. is an RSAThis under 541:6 an orderfrom of
the denyingPublic Utilities Commission certain re­[commission]

byfund Legislative Utilityclaims made the Consumers’ Council
Organized Communityand in[LUCC] Volunteers Education

by plaintiffs,The refund claims were asserted the as[VOICE].
intervenors, against Company Hamp­the Public Service of New

monthly adjustmentshire in the course of fuel rate hear­[PSC]
ings (Supp.by 1976).authorized RSA 378:3-a II claims andThese

rehearing, subsequently filed, bya motion for a denied thewere
upholdherein,commission. For the reasons which follow we the

appeal.decisions of the commission and dismiss the
adjustment part tariff,PSC has a fuel asclause of whichits

operates to fossilrecover fuel costs which in­exceed fuel costs
adjustment charge rep­cluded in the basic rates. For fuelPSC the

resents the cost of fossil fuelincreased over costswhat those were
in monthlyIncludedmid-1971. within the calculation of the fuel
adjustment charge eventually passedis the cost of which is oncoal

paid by Legislativeto Utilityand for consumers. Coun­Consumers’
PUC, 972,cil (1977).v. 117 N.H. 380 A.2d 1083

CompanyPSC has a coal contract with Consolidation Coal [CCC]
provides part storage pilewhich andin that CCC will maintain a

monthly price equal appropriatethat the con-total will the unit
price multiplied by bytract the bunkeredtons PSC.

storage pile beganIn 1971 tothe was reduced zero. then re-CCC
building a for In 1975 itcoal reserve PSC. was discovered that

paidmore 100,000than tons of coal had been for but not bunkered.
inventory paidThus PSC on and for morehad recorded its CCC

actuallycoal than it burned. The cost of this includedcoal had been
adjustment charges, passed paidin monthlythe fuel on and forto

by consumers, independentthe so a refund was in order. sur-Three
veys by CCC, bypile,of the coal ordered PSC and a smalldiffered

figure agreed127,209.60amount of to.and a settlement tons was
commission discrepancy,When the was informed of con-the a

August 30, 1976,ference was held on manner into discuss the
overchargeswhich the bewould returned to PSC’s customers. The
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up beprecise discrepancy could notthe was builttimes when
buildup haveproposed toIt that the be assumedestablished. was

August furtherto 1976. If it werefrom November 1971occurred
months,equally thenin each of thoseto occurredassumed have

duringpricedbuilt-up the of coalthe tons should be out at cost
buildupunable, however, inBeing theto establishthose months.

escalating price,constantly PSCmonth, of theeach and because
current, higher priceprice thethe refundable coal atdecided to out

thecomputed pricing coal out atper that theof ton. It was$34.03
re-five-year period yieldincreasing prices would atheactual over

opposed on themillion, million basedtoabout asof $4.5fund $2.5
currentagreed on theprice. to make its refundcurrent CCC

of the coal.rather than the historical cost
discrepancypile inventory wereconcerning the coalMatters

hearingschargeadjustment held frommonthly fuelraised at
hearings,monthly18,August 20, January1976, to 1977. These

(Supp.pursuant IIpublic, RSAopen held to 378:3-Ato the were
utility fuelapproval arequiring levies1976), commission before a

pur-adjustment charge. (joined by VOICE), intervenedLUCC
to(Supp. 1976), empowering LUCCsuant IIIto RSA 363-C:8

bodyany regulatory inin, proceeding . .any before .“intervene
utility . . . In addi-are involved .”of consumerswhich the interests

plaintiffs ques-buildup,inquiring the raisedtion coalto about the
coal the reasonablenessconcerning quality contract andtions the of

inventoryduringpurchases coal theof of noncontractPSC’s
followingbuildup. They eventually sought the refunds:

(a) deficiency adjustment;BTUa
(b) transportation de-a refund for costs with BTUassociated

coal;ficient
(c) purchases con-a refund for for noncontract coal above the

price;tract and
(b), (c)(d) (a), coalinterest on refunds and well as on theas

inventory refund.
ap-andAdditional claims were raised denied but have not been

pealed. agreed deficiencyto a inPSC distribute refund based on
purchaseditBTU of of the coal trans-content some as well as its

refused,portation however,costs. It to distribute theseinterest on
byrequestedtwo other refundsrefunds and refused the inter-the

venors.
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remainingApril 7, 1977, the denied claims.commission theOn
though requirements contractthe contract with CCC was aEven

stockpile45-dayrequired offurther CCC to maintain a coaland
reserve, purchase of noncon-the commission sustained PSC’sas a

ruling findingscoal. The was based on the commission’s thattract
upon(1) embargo effectthe Arab oil of had a substantial1973

purchase coal; company(2) thedecisions to noncontractPSC’s
time,market,properly test from to realiz-wanted to the coal time

(3)ing expire;soonthat the contract with would and PSCCCC
abilitysupplier’snot its to coal re-was satisfied with maintain a

hedge against anticipated interruptionssufficient to asserve such
holidays.delivery problems, strikes, In-railroad coal miners’ and

was not elementterest denied because did obtain an interest“PSC
belongin its settlement no towith CCC and thus has funds which

its customers.”
April 1977, rehearing,26, the intervenors moved for al-On a

“clearlyleging the their ordenial of claims was unlawful unreason-
They argued denyinginthe commission re-able.” also that erred

spot purchaseson the of based on offunds coal the consideration
embargo,the effect of the Arab oil “when there no inis evidence

concerningrecordthe the same.” The motion Inter-was denied.
thereupon appealfiled anvenors to this court 541:6under ESA

contesting the denial of their claims as well as motion forof their
rehearing.a

questionfirst statutoryThe is whether the commission thehad
authority pass byto on the claims raised VOICE.LUCC and PSC
argues sought by “repara-that the refunds the intervenors were

only by proceedingand pursuanttions” recoverable a to ESA
provides365:29. That statute that:

complaint hasWhenever been made to the commission
covering rate, fare,any charge priceor anddemanded

any publicby utility, andcollected the commission has
found, hearing investigation, illegalafter and that oran
unjustly discriminatory rate, fare, charge priceor has

any service,been maycollected for the commission order
public utilitythe which has collected the same to make due

reparation person paid same,to the who has the with in-
payment. repa-terest from the date of the Such fororder

only payments yearsration shall cover made twowithin
filingthe of petition reparation.before date the for
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reparation proceeding, soclaimThe did not initiate aintervenors
company have been heard.the their claims should neverasserts that

hearing,the seek-the commission atPSC had filed a motion with
question the coaling scope inquiry the of howlimit the of toto

adjustment passed In itson to the consumers.refund was to be
thatreport motion statedApril denied this and7 the commission

continuing matter”of this entireit close surveillanceundertook “a
legislative 378:3-aintent of RSAbecause it decided that “the

adjustment charges] re-[(Supp. 1976), requiring fuelreview of
inquiry....”quired completefull and

365:8, havethat, shallRSAnote under commission“[t]heWe
govern proceedings, topower adopt publish andrules to itsto and

hearingsinvestigationsregulate of alland manner andthe mode
Additionally, pursuant 365:5, com-to RSA “[t]hebefore it . . . .”

maypublic utilityupon petitionor of amission of its own motion
by asinvestigate inquiry in manner to be determined itor make a

done,any thingany charged proposedto or or as to act orrate
by any public utilityproposedomitted to be done or . . . .”or Cf.

State, 454, 202Transmission,Granite State Inc. v. 105 N.H.Gas
may RSA(1964) (commission order underA.2d 236 a refund

impropermotion). mayThus, not have been365:29 on its own it
adjust-hearingfor the commission to its on the coalconsolidate
byhearings thement refund onwith the additional claims made

adequateAlso, appears noticeintervenors. it the receivedthat PSC
claims, argues reparation-itof the which is what theadditional

designed any rate, wepetition requirement is to insure. At since
byclaims intervenorstoday asserted thehold that the additional

procedural questionproperly denied, notwe need resolve thewere
posed by the PSC.

argument ofintervenors’ the denialconsider the thatWe next
purchases in of theclaim for of noncontract coal excessthe refund

price erroneous.contract was

(1974) provides541:13 the standard for review of“RSA
providesby court. It find­the commission's orders this that ‘all

upon properlyings questions. . . all of fact before it beshall
prima reasonable;deemed to be and and the order orfacie lawful

appealed exceptset aside ornot be vacated fordecision from shall
satisfied, bylaw, preponderanceis a clearof unless the courterrors

unjustit, order is orthat suchthe evidence beforeof unreason­
” Comm’n,Supply 614, 615,115able.’ Concord v. N.H.Water 347
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173, (1975); Legislative UtilityA.2d 174 Council v.Consumers’
PUC, 972, (1977). the117 N.H. 380 A.2d 1083 We held thathave

bypresumption of reasonableness canlawfulness and be overcome
showing presentednoa that evidence was to the order.sustain

Inc., State, 516,Lambert Co. v. 396Constr. 115 N.H. 345 A.2dSee
(1975); Hosp. Whaland, 92, A.2dv. 114 315N.H.-Vt. Serv. N.H.

(1974).191
us, saytheOn record before cannot that arewe these standards

in themet instant case. madeThe commission found that the PSC
purchases part samplenoncontract in because it andwanted to test

suppliers, partthe coal fromavailable other and in of itsbecause
interruptions delivery depletefears that in coal re­would the

Although may partly faultyserves. these fears onhave been based
magnitude stockpile, they byestimates of the of the foundwere not

the commission to have mis­been so unreasonable as to constitute
management. Legislative UtilitySee v.Consumers’ Council PUC
supra.

“ ”‘We do not sit a trieras of fact in matters.’these
O’Loughlin Comm’n, 999,v. State Personnel 117 A.2dN.H. 380

(1977). say pur-1094 finding,cannotWe the commission’s that the
of justifiable, unjustchase noncontract coal waswas unreason-or

by preponderanceaable clear of the evidence.
previouslyhave agreementWe noted that the PSCbetween and
requirementswas NothingCCC a contract. contained herein should

affecting determining any rightsbe construed as or contractual or
obligations parties. N.H.,of the ofSee PSC ER 76-285Docket No.

(FERCII 9, 1977).Phase December
judicialdo byfind error inWe the official or notice taken the

embargo.commission of the effect of the Arab oil The decision
uncertaintystated that enormous which befell the entire“[t]he

during embargo uponU.S. the Arab oil had a substantial effect the
management purchasedecisions at toPSC ex-contract coal.” It

“embargo, gainstelaborated on the then concluded that the back-[a]
drop supply startingof the critical fuel situation in the fall of

company’s up stockpileto1973 the efforts build its of coal to
beyond days appear logical prudentamounts 45 would to be a and

management protect against possibledecision to its customers
hardships power Yet,of curtailed use.” the commission heard no

effect, any,testimony on if embargothe of the on the PSC’s ac-
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soughttions, opportunity toand VOICE an rebutand when LUCC
assumption effect, their denied.the that it had an motion was

judicialauthority propositionthere is for the that“While
(Morgan, Notice,should conclusive Judicial 57 Harv. L.notice be

opposing269), practicein trial demands theRev. fairness that
Duranleau,party dispute it.”opportunityhave to 99an State v.

City30, 32, 519, (1954); accord, v.N.H. 104 A.2d 521 Paras of
Miller,Portsmouth, 63, (1975); 102115 N.H. 335 A.2d 304 v.State

260, (1959). In v.N.H. 154 A.2d 699 Insurance Services Office
(1977),Whaland, 712, re­117 378 the commissionerA.2d 743N.H.

partlyjected requested in informationincrease reliance ona rate
record. held that notice taken wasnot contained the We thewithin

rehearinginstance, plaintiff grantedproper since was athis“[i]n
any uponopportunity to which therebut evidencehad a fulland

pres­712,at In the caserelied.” Id. 378 A.2d at 748.commissioner
noticeently us, know that officialbefore the intervenors did not

Thethe its decision.be taken until commission renderedwould
merely knowl­of fact of commondid not take notice acommission

embargo effectanedge that the hadbut went further and found
CCC; that itCCC; purchasesmines; on andon coal on PSC from

goesmay spot purchases coal. be­required of Such noticehave
commonlyyond known facts. When the intervenorsthe ambit of

evidence,sought rehearing im­to rebut the their motion wasa
properly Ohio,Bell Tel. v.denied. Co. PUC 301 U.S. 292Ohio of

Davis, (1958);(1937); K. Administrative Law2 C. 15.08-15.10§§
385, 444, (1962);386,2 Am. 2d Law 445Jur. Administrative §§

552,Annot., (1951).818 A.L.R.2d §

arguescompany are foreclosedThe that the intervenors
disputing passing referencenoticed because offrom the facts a

byin filed commission afterthe brief with thecontained VOICE
embargohearing in abut referred to thebefore decision. VOICE

history adjustment charges;passage describing it statedthe of fuel
escalating prices“until fuel of the late 60’s and the Arabthat the

byEmbargo they many regulatorywere viewedoil of 1973 bodies
suspicion.” does notThis statement amount concessionto awith

embargo required purchasethe PSCoil to noncon­that the Arab
permit speculation effect, any,it as to iftract coal nor does what

might the coal market.it have onhad
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that, inHowever, concluded additionthe commission also
abilityuncertainty surrounding con­toembargo, CCC’stheto the

supply toadequate coal be sufficientshipping of “wouldtinue an
market,Testing spotbypurchases thejustify PSC.” ofex-contract

ma­time, of of “forceas as evidence instancesfrom time to well
delivery thejeures” interfering coal also entered intothe ofwith

independ­findings that these wereThecommission’s deliberations.
purchases aswarranting notgrounds such areadequateent and

say thatcannot it was unreasonableof erroneous.a matter law We
by not con­didto that these actions PSCfor the commission find

that, thesemismanagement. hold because ofthereforestitute We
takingcommission,findings by of officialthe themadeadditional

embargo re­of thewas harmless error and the denialnotice of the
fund claim is affirmed.

the of forquestion is denial the refund claimsThe final whether
noimproper. It is conceded that PSC itself receivedinterest was

attempts justifycompany to its decisioninterest from CCC. The
litigationgrounds that would be timeto seek interest on thenot

consuming delay of the refunds whichwould thus disbursementand
willing grant, that favorable refund madeto and the rateCCC was

through legal proceed-any mightup befor interest that collected
ings.

unjustlybeenin fact “notThe found that PSC hadcommission
customers”; pricingexpense out ofat of its that theenriched the

pile thanrather than historical costs “morecoal at currentthe
....”;any overpaidmoneycompensates of. . for the time value.

bycomputation intervenors has not been madeand that “[t]he
actually pay and, thus,their bills therefrom the customersdate

uponin the record which tois no information ascertainaccurate
calculating propermight be . . . The method ofdue.what interest a

nightmare employinginterest be an administrative addi-would
tional at cost.”aid additional

finding the to obtainThe that failure an interest refund
mismanagementnot not com­did constitute was unreasonable. The

pany’s delaysexpenses, risks,to thenot incur of liti­decision and
managerialgation legitimate lightexercise ofseems a discretion in

settlement Butof the favorable obtained. West Ohio v.Gas Co.cf.
(No. 1), 63, (1935) public utility(“[a]294 68PUC Ohio U.S.of

permitted negligent amongnot be to orwill include wasteful losses



102

its operating charges”); State, 497, 501,PSC v. A.2d113 N.H. 311
513, (1973).516 We therefore find intervenors’the denial of the
claims unjustnot to be or unreasonable.

Appeal dismissed.

FlynnLampron, J., sit; Cann,did not JJ., by specialand sat
assignment pursuant 490:3;to RSA all concurred.

Strafford
No. 7813

HampshireThe State of New

v.

William E. Martin

February 17, 1978

Souter, attorney general (EdwardDavid H. Damon,N. assistant
attorney general, orally), for the State.

Fitzgerald Sessler, (Paul Fitzgerald& of orally),Laconia T. for
the defendant.

OpinionMemorandum

aggravatedDefendant was indicted for assault in violation of
RSA 631:2. the case trial,When was called for defendant stated

moneythat he nohad and lawyer.could not afford a The court
appointed lawyertherefore case,a who tried the which inresulted

guilty sentencing,a verdict. At defendant stated he was “a little
disappointed my lawyer... in from being here,Massachusetts not
although counsel, I think he jobdid a todaymarvelous in this
case....”


