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lawyer named Mavros from Massachusettsthat aHe contended
appear. Mavrosthat he toof his choice but failedcounselwas

stagesthrough preliminary in the Roch-represented thedefendant
superiorCourt, notbut the records of the court doDistrictester

byappearance defendant in that court.an him forcontain
verdict, for new on thedefendant filed a motion a trialAfter

right Thisground he was to counsel of his choice.that denied the
by Cann, J., ex-who transferred defendant’smotion was denied

ception.
money notstated that he had no and coulddefendantWhen

appointlawyer, proper court to counsel forit was for theafford a
parton the courthim. cannot now assert error the ofDefendant

position. Laplante,on v. 117 N.H.based an inconsistent See State
(1977). compel417, The before not374 A.2d 643 record us does

byfrom that reached the trial court.a different result

Exception overruled.
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(DavidHemeon, orally),Decker the& of Laconia R. Decker for
plaintiff.

Wescott, Dyer, Dyer orally),(RodneyMillham & of Laconia N.
for the defendants.

Bois, promissory byActionJ. based on a note. Trial Mastera
(Maryland Morse, Jr., Esq.) plain-resulted inH. a verdict for the

Duringtiff $2,247.87,in the sum of allowable court costs.with the
trial, plaintiff seasonably excepted rulingscourse of tothe certain

byadmitting excluding approvedThe verdictand evidence. was
Batchelder, seasonably excepted mo-J. Plaintiff to of itsthe denial

questions byAlltion to set aside the verdict. of law theseraised
exceptions were transferred to this court. We affirm.

given by21, 1975,The in Marchnote issue was on the defend-
ants, $8,008.88 $100,000who owed a balance of on a antecedent

plaintiff. Attorney Norberg stockholder,loan from the Colin was a
director, treasurer, operating officer, legalchief and counsel of
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original heloanof theplaintiff corporation. At the timefinance
attorney-client rela-defendants; however,represented thisalso the

ques-intionship execution of the notebefore thehad terminated
by secondNorberg’s suggestion, note secured athe wasAttion.

Makris.mortgage by the defendantunit ownedon a condominium
throughoriginally loan ob-a substantialPlaintiff was funded

per-company. Norberg notPennsylvania wastrusttained from a
obligation,sonally responsible corporate but did have afor this

apparently interrelatedline of with Boston bank that wascredit a
plaintiff.the of thewith affairs

part 1975, Norberg com-During of received variousthe latter
concerningplaintiff’srepresentatives offrom lendermunications

plain-payment principal in thedue December. He testified thata of
plaintiffpaid due, was$35,000 the installment that thetiff toward

hebeing pressured remaining $15,000, that ifto the andobtain
(due Sep-get on their note on$10,000 from the defendantscould

satisfy1975), to21, could then borrow the balancetember he
obligation.plaintiff’s

respondedNorberg repeatedly contacted thatMakris. Makris
agreednote,pay but that one tohe could not the Edward Rubbico
10, 1975,buy $18,000.unitthe for On Decembercondominium

deposited$3,000Rubbico He thisMakris received from a advance.
29, 1975. Makris alsoin his bank account on Decemberadvance

signed agreement, allegedly executeda sales which he andreceived
Norberg Makris,returned to Rubbico. continued contact remind-to

ing demanding payment.him notethe was overdue and
arrange forMakris and Rubbico went to a bank toManchester

assumption mortgage $13,500.the Not satis-Rubbico’s of first of
financingrate, else-fied with the Rubbico seekinterest decided to

longNorberg delay$3,000where. Makris offered to foreclosure
satisfactory financing. Norbergenough permit to obtainto Rubbico

conversation, anyinnot this or but informeddid recall offer event
to foreclose.Makris he had decidedthat

dayNorberg proceedings. precedingtheOnstarted foreclosure
injunction, seeking delaypetition tosale, for anthe Makris filed a

sale, February 4, 1976,morning a hear­auction. On the of thethe
Esq.,ing Lovejoy, Nor­as Master.was scheduled before William

berg, counsel,and Rubbico conferred before thehis andMakris
buyhearing. They deposit,$3,000 todiscussed the Rubbico’s desire

unsigned agreementunit, value,the the an sales betweenunit’s
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Rubbico, Norberg’sMakris and delayrefusal to the thesale and
therefor, activityreasons generatedand the byand interest the

proposed auction. pleadedMakris testified that he for a few weeks’
delay completionto allow of the Rubbico; Norbergsale to al-
legedly plaintiffadvised Makris ifthat the could not meet its obli-
gations pending petitionbecause of the injunction,for an the
plaintiff might legal againstseek recourse Makris.

parties hearingThe had a Norbergbefore the court. insisted
delaythat there could be no because of his thecommitment and

pressures upon him. petitionMakris withdrew the because Nor-
berg represented many people expressedthat sale,interest in the

anticipatedthat he a ofbid five or six thousand dollars theabove
mortgage,first plaintiff irreparableand that would sustain dam-

age if delayed. fact,the sale Norberg onlywere In had received five
information, pricecalls for discussed,sale no bid beenhad theand

only Norbergcaller whose name Borrin,obtained was Mel who
eventually bought (Thethe unit. master thefound unit was actu-
ally acquired by corporation, Properties, Inc.)Borrin’s Preferred

sale, Norberg counsel,Before the talked with defendants’ who
thought price ranged $18,000the of the unit $20,000.from to The

opened premisesauction on Makris,was the at the noticed time.
attorney Hibbard,his present.Edmund and Mel Borrin were Rub-

not; rejectionbico maywas the master found that the of his offer
discouraged attending.have requested “upsethim from Hibbard an

price” $18,500. Norberg, however,of upset price,did not set an
although acceptedhe later testified that he would not have bida

mortgage. Biddingless than the began,first and Borrin entered
mortgage $13,500.a bid of objectedover the first of$500 Hibbard

acceptance.to the made,bid’s Since no further bids were bid-the
ding requested bidding reopened.was closed. Hibbard that the be

objected, NorbergBecause Borrin refused.
produced by sale, againstOf the the$500 was credited$29.50

attorneythe note. The remainder was allocated to fees and other
plaintiff broughtcosts presentof foreclosure. The the action to

plain-recover the balance due on the note. The master awarded the
reasoning$2,247.87, plaintifftiff that “the has un-occasioned an

warranted loss to the defendant in the sum of five thousand dollars
against principaliswhich to be credited the of the note.” The

attorneymaster also disallowed fees for the foreclosure. The basis
of master’s histhe decision was determination that:



107

questionsand ofwas not disinterestedThe auctioneer
proceedings presented. In con-good in are hisfaith the

impartialflicting position it was difficult to exercise the
might recognized deficiencyjudgment of one who have the

proceeds, surprising that hadthe lack of interestof the
expected appropriate considerations ofbeen and entertain

opportunity re-nego-adjourning to afford tothe sale an
offerer, beenthe Mr. Rubbico. Such would havetiate with

mortgagor whata more reasonable effort to obtain for the
equity property fairlyin thisthe was worth.

ruling plaintiffThe master was correct in the hadthat
duty good diligenceto exercise tothe faith and use reasonable

highest possible price Althoughobtain the at the foreclosure sale.
mortgagee power mortgageunder of not trustee” in“a a sale is a

sense, mortgagee requiredthe technical nevertheless “the is to
goodconduct the foreclosure sale ‘in the exercise of faith and due

”diligence protect mortgagor’sto the interest.’ v. FirstSilver
Bank, 390, 391, 493, (1967).108 N.H. ThisNat’l 236 A.2d 495

duty may require mortgagee postponethe to the foreclosure sale
propitious time, priceupsetuntil a more or to establish an below

accept any supra;notwhich he will offer. v. First Nat’l BankSilver
Corp. Faulkner, 352,Fin. A.2dsee Reconstruction v. 101 N.H. 143

mortgagee’s right mortgage(1958).403 “A to a is aforeclose on
relief, (Supp.right equitable 1975)." Phinneyto RSA 498:1 v. Le­

vine, 968, (1977).381 A.2d 735117 N.H.

givenquestion the facts ofThe whether a transaction indi­
goodmortgagee faith, equitably,inacted duecate that a and with

findings supported bydiligence If areis for the master. his evi­
record, particularly credibilityjudgein the when he mustdence the

weight given testimony,the reso­and to be theirof witnesses his
question Grap­will not belution of this set aside. See Cataldo v.

1043, Robinson,381pone, (1977);A.2d 1194117 N.H. Wheelen v.
1032, A.2d (1977); Chapman,381 742 117117 N.H. Sullivan v.

1060, (1977).N.H. 381 A.2d 749

ample supportThe record herein reveals theevidence to
handling proceed­thatmaster’s decision of foreclosure“[t]he the

effectively precludedings recovery proceeds approach­thehas of
ing property.”market value of the masterthe fair defendants’ The

properly Norberg’s accepthave found that Rub-could torefusal
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upset price, postpone mayoffer,bico’s to set an and to the sale have
expectation principalBorrin,resulted from his that a of hisone of

might byclients, Thisbid at auction. is borne out the incon-the
immediatelygruity Norberg’sbetween insistence hethat needed

money pay plaintiff’s propertyto the fact he thedebt and that sold
only paidfor net of this have toa Even amount did not be$29.50.

expiration thirty days; this, note,in full until the is more orof we
period paytime in offeredless the same which Rubbico had to

$18,500.
intherefore hold that the court within its discretionactedWe

crediting the the difference between Rubbico’sdefendants with
accepted Slocinski, 82Borrin’s bid. Wheeler v. N.H.offer and See

(1926).598,211,215, 131A. 601
plaintiff in ofThe error the master’s disallowanceasserts

recognizeattorney thefees for the foreclosure. We that instant
statutorypremature in of re­not or conducted violationsale was

Norbergquirements. default,The defendants were in and followed
conductingnoticingrequirements inof andthe RSA 479:22-27

plaintiff improperlythe actedthe sale. The master did not find that
plain­holding found, however, thein thatthe auction. The master

establishingindiscreetly improperly byagent con­tiff’s acted and
impartially.loyalties actingflicting him from Thiswhich disabled

protect mortgagor.duty to the failconstituted a breach of his We
dutywhyto should We note thatsuch breach of be rewarded.see

allowed; us we cannoton the beforecosts of the sale were facts
attorneysay disallowing fees.that the master erred in the
Exceptions overruled.

assignmentCann, J., by specialLampron, J., sit;did not sat
pursuant 490:3;to concurred.RSA all


