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Strafford
No. 7868

Company, Inc.Seaward Construction

v.

City of Rochester

10, 1978March

(GregoryMcEachern, D.Madrigan ofShaines, Portsmouth&
plaintiff.orally), forRobbins the

Farmington, by orally for theCullimore,B. of brief andWilliam
defendant.

certainon a contract to installThis is an actionPer curiam.
to dis-pipe city Defendant’s motionthe of Rochester.sewer for

plaintiff’s exceptiongranted by wascourt andmiss the trialwas
Loughlin,by J.transferred

1974, plaintiffJanuary 22, defendantthe and theaboutOn or
agreement the installation of certain sewerforentered into an

pipepaid per linear foot of installedpipe. to bePlaintiff was $19
per pipefoot ofdepth of ten feet and linear laida zero to $60at
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agreement betweendepth eighteen The writtenat of feet.a ten to
following provisions:partiesthe thecontained

subject thetodue under the Contract are2. All monies
Housingby Author-receipt Rochesterof moniessaid said

DevelopmentHousing and Urbanity from Federalthe
Cityto of RochesterAgency (HUD) and turned over said

payment construction of said facilities.for of the
‡$ ‡ *

legal obliga-City shall be under no5. The of Rochester
any funds for construction.of its own saidtion to advance

Company,Payment to said Construction6. Seaward
bycontingent upon receipt the Rochesteris of fundsInc.

turning CityHousing Authority to the ofand same over
payment Constructionfor to said SeawardRochester

Company.

During periodicallythe of construction Seaward madecourse
ultimately 1,000 pipeto feet atfor what amounted over ofclaims

city eventuallyeighteendepth The claimed thata of ten to feet.
deep.pipethis less than ten feet Seaward madefeet of was920

footage, citydisputed pay.butfor the refused toclaim thisformal
agreementassumpsitsuit in on theinstituted this basedPlaintiff

alleged paid onlyper citypayto It the had at thefoot. that$60
per $37,638.of and claimed balance due of The de-rate foot a$19

above-quoted provi-offendant moved to dismiss on the basis the
agreement alleging from Roch-the that it had funds thesions of no

Housing paymentAuthority Theester or for of the claim.HUD
availabilitysought pursued thehas or of furtherdefendant not

dispute depthunderlying theof as to the offunds because the
granted, plaintiff’spipe. hearing, was ex-After this motion and

ception was transferred.

agreement impliedeveryIn there exists an covenant
good fairlypartiesthe will act in faith deal withthat each of and

183,Corp., 119, 124,108 N.H. 229the other. Griswold v. Heat A.2d
city(1967). fact that the defendant is a does not187 The mere

implied obligation goodfrom to act inrelease it this faith and deal
CityLeary Manchester,fairly plaintiff.the v. N.H.with See 90of

760, (1939).256, 257, 6 A.2d 761

express language agreement perfectlyisThe in the clear
expend pay-required forcity will not be its fundsthe to ownthat
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line, reasonablyof thement of the installation sewer but it is also
city implied obligation good-­under anclear that the was to make a

pay plaintiff.obtain from HUD to thefaith effort to funds Roch­
Park, City Rochester, 714,ester Inc. v. 38 Misc. 2d 238 N.Y.S.2dof

822, (1963), aff’d, App. 776,826-27 19 Div. 2d 241 763N.Y.S.2d
(1963); Portland, 588-89,522, 130Public Market Co. v. 171 Ore.

624, (1942).P.2d 649-50
The defendant’s motion to raises an defensedismiss affirmative

above-quoted language Armstrongonbased the of the contract. See
App. 24,Lines, Inc., 492, 496,v. Johnson Motor 12 Md. A.2d280

(1971). provisionsexpress29 To be entitled to the benefit of the
contract, showingof the defendant has the burden itthe of that

implied obligation by good-complied makinghas also thewith a
payfaith effort to obtain additional funds from HUD to whatever

plaintiff. Snell, 474,found 25 N.H.is to be due See Buzzell v. 481
(1852).

obligationcity anyThe to seek additional funds becausedenies
plaintiffanything ifit denies due even funds were avail-there is
plaintiff impossibleHowever, places position.theable. in anthis

plaintiff opportunity proveIf anthe is not afforded to that its
pipe correct, then, conten-measurement is under the defendant’s
tion, part cityobligation on thethere of the to theis no make
good-faith giventhe funds.to obtain Plaintiff should be theeffort
opportunity depth pipeprove case on the into its of the order to
bring obligation play.city’s impliedthe into

knowingway length complexityhave of what theWe no or of a
regarding depth pipetrial of this issue the of would be.factual

protracted,If the trial it would seem andwould be a waste of time
tryeffort to the issue if no funds would be available from HUD.

city may good-faithThe elect effort to determine whetherto make a
prevail,plaintiff andsuch funds be if the shouldwould available

givemayfunds itif the trial court is satisfied that no are available
per-judgment plaintifffor the should bethe defendant. Otherwise

try depth pipe, prevails,of the and if itmitted to the issue of the
city proves that, given time,the will liable unless it a reasonablebe

good-faith effort to obtainit has made the funds from HUD anda
it has been unsuccessful.

Remanded.

Lampeón, J., did not sit.


