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Bristol,Joseph Wundrok, McCormack,of andF. John J. of Ash-
(Mr. plaintiff.orally),land for theMcCormack

Upton, Smith, (Richard orally),UptonofSanders & Concord F.
for the defendants.

Douglas, plaintiff, police Bristol, equitableJ. The chief of seeks
hearing byrelief to overturn his without a the defend­dismissal

ants, appoints,the The townselectmen of Bristol. of Bristol rather
employmentelects,than chiefs. onits Plaintiff’s was terminated

September 1977, cause, namely,26, poor, un­“for inefficient and
professional management good. . and conduct detrimental. to the
order, reputation Department.” plaintiffand morale of the The

prevents dischargeclaims that 41:48 hisRSA without a full hear­
ing governed by Admittedly, proceduresas RSA ch. 43. those were

arguesAlternatively,not followed. that ifhe even RSA 105:2-a
(Supp. supersedes1975) RSA 41:48—the contention of de­the

;then (Supp. 1975) requiresfendants — RSA 105:2-a itself fulla
hearing prior Uponthebefore selectmen to dismissal. recommen­

(Michael Slive, questionsdation Esq.),of the Master L. these and
question concerning proofa ofthe burden were transferred with­

ruling by Johnson,out J.

(Supp. 1975) onlyRSA policeconcerns105:2-a chiefs of who
appointed providesare rather appointedthan elected. It that an

maychief only presentedbe dismissed for cause “after he has been
specificationwith dismissal,a thewritten of Afterreasons.” his

hearing,he is to a the“entitled on merits and reasonableness of
action, superior plain languagethe in . .”court . . Thus thethe of

preclude pretermination hearingstatute seems to a thebefore
however, pointsplaintiff,selectmen. The to the words “for cause”

Manchester, 265,and our indecision v. 128Gibbs 73 N.H. 61 A.
(1905). argument requireswhenHis is that a statute forcause

prescribe procedure,dismissal not theand does mode of Gibbs re-
quires panoply procedural rightsa full of common-law abefore
discharge can be effectuated.

interpretation ofSuch an Gibbs is far too broad. The stat­
“goodute in restricted removal toGibbs and sufficient cause and
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hearingrequired ahearing.” itselfThus the statuteafter duea
hearing. reasonedThe courtprescribe form of thatnot thebut did

procedures speci-hearing required notand thewasbecause athat
presumedapplied. courtprinciples Thefied, of the common lawthe

judi-by essentiallyproceedings wereauthorized statutethat the
contrast, speci-procedurethe267, 61 129. InN.H. A. at73 atcial.

pretermina-1975) require a(Supp. notdoesin RSA 105:2-afied
presentation of aprescribes afterhearing; it terminationtion

hearing granted, in su-specification A is butwritten of reasons.
police-(hearing forperior 41:48court the RSAdismissal.after Cf.

legislaturedismissal). hav-prior to Thebefore selectmenmen the
ininterpretation theing procedure, of statuteprescribed ourthe

has noGibbs relevance.

plaintiff’slogic argument that dismis­thethe ofMoreover
pretermina­necessarily includes full common-lawfor asal cause

hearing tounavailing. “for do not relateThe words cause”tion is
theyprocedures restrict thethe for a removal. Rathermandated

employee.authority’s powerscope superior to anof the terminate
longer personalauthority forno dismiss a subordinateThat can

disagreement,dislike, political or of sub­reasons that nature. The
for must turn on “some substantialof reason dismissalstance the

corruptioncause, inefficiency office,inor infraction of thesuch as
force,policegoverning the the an infamouscommission ofrules

impris­crime, misdemeanor andor conviction of a sentence tothe
Manchester, 267,v.for term.” Gibbs 73 N.H. at A. atonment a 67

deciding giveswhether anthe words “for cause”129. Without
subjective expectancyemployee anything more than a of continued

582,Comm’n,employment, Desmarais v. Personnelsee 117 N.H.
(1977); Comm’n,McIntosh v. Personnel N.H.A.2d 1361 117378

Regents334, (1977); Roth, 408 U.S.374 436 Board v.A.2d cf. of
post-termination judicial hearing(1972), note a564 we that full

employee’sadequate theto interest. See Arnettis more than secure
Kennedy, (1974); Bishop Wood, 426v. 341v. 416 134 U.S.U.S. cf.

(1976).
require preter-(Supp. 1975) does not aBecause 105:2-aRSA

selectmen,hearing there is an unavoid-town’smination before a
provision latterand RSA 41:48. Thethatable conflict between

officers,police suchofficers. Allall full-timewithstatute deals
duringelected, positions good be-appointed or hold theirwhether

by selectmen,for cause the afterremovedhavior “unless sooner
nothing inhearing . the statute. . .” is or ourand Therenotice
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suggest policedecisions to ofthat chiefs were excluded from its
coverage. Manchester, 265, (1905).v. 61Gibbs 73 N.H. A. 128Cf.

by terms, plaintiff pretermina-Hence its affordsRSA 41:48 the a
hearingtion thebefore Bristol selectmen.

Although repeal implicationby is not favored in this
State, 662,Miller, (1975); OpinionState v. 115 348N.H. A.2d 345

325,Justices; (1966),the 107 221N.H. A.2d 255 when theof
weight competentnatural of all the evidence demonstrates that the

purpose supersede former,of the latter statute towas the the lat­
althoughter expressly repealstatute itwill control does not the

law, Opinionformer Justices, 629,66 33the N.H. A. 1076of
(1891); Hampshire Co., 538,see Perkins v. New Power 90 N.H.

express(1940). repeal,13 A.2d 475 Short of we fail to see thehow
legislature expressed clearlycould have more that it wanted to

appointed policeremove chiefs of from the ofambit RSA 41:48.
only type policeThe later deals onestatute with of chief —one who

appointed. legislature’sis It is clear then thethat mind was focused
police statutory scheme,on one subclass of all officers. The itas

now,stands makes a clear differentiation between officers who
responsible directly (appointed policeare chiefs);to the selectmen

appointed officers, responsible chiefs;who are to their and elected
chiefs, responsible peoplewho are to the of the town.

plaintiff, however, attempts legislative history pre-The to use to
independent suggests legis-clude that conclusion. Our review that

plaintiff’ssupport argument. Essentiallylative record does not the
argument parts: legislaturethe consists of three that the ofknew

(Supp. 1975)RSA the41:48 at time it enacted RSA and105:2-a
abrogated provision sayingwould not have former withoutthe so

explicitly; policethat there no reason tois afford chiefs lesser
rights officers;police supporterand thatthan other a of the bill

procedure.”“appeal However,it ascharacterized an as we have
noted, statutory language quite Furthermore,isthe clear. those
persons spoke public hearing expressedin billwho favor of the at a

power reviewthe belief that the to the to fire chiefdecision a
legislativeshould be removed from the selectmen. The onrecord

point sparse, least,but itthis is at the does not refute our con-
(Supp. 1975).struction of 105:2-aRSA

ample policefind that there is reason to a chief ofWe also treat
differently policeother officers. At levelfrom that the chief’s
job qualitativelyfunction is different. He administers the entire
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dishonest, theincompetentbe or he could affectforce. If he should
contrast, poor performanceperformance Inof the entire force.

by police effective lawfar less a hindrance toa officer constitutes
presents pressingmoreThus the of a chief aenforcement. removal

ordinary policeMoreover,expediting whenfor dismissal. ancase
byinvolved, The select-his dismissal is initiated the chief.officer is

decision;impartial body that the chief actsreviewmen sit as an to
prosecutor, theory.in fireleast But the selectmen themselvesas at

prosecute point in theirmust case. There is nothe chief and the
they alreadypresenting taken thethe case to themselves after have

pro-arguesthey plaintiff 43:8to review. that RSAaction are The
replacementa for the of Howevervides means biased selectmen.

chief, wouldwhen a board of selectmen a the entire boardfires
replaced. incredibly pro-have to be This an cumbersomewould be

expeditiouspurpose of removal of acedure would defeatand the
safeguard qualitythe believe thatchief to of law enforcement. We

procedurelegislature require such anhad the wished to extended
employedpolice chief,the it would not thefor dismissal of a have

language grants judicial hearinghim dismissal.that a full after
appointed (Supp. 1975)fact,In an chief under RSA 105:2-a

protection. grantedprocedural ordinaryample isretains The officer
hearing, dismissed, canpretermination if then hea but he is have

superior only fordecision in the ille-the board’s reviewed court
findingsgality, injustice, Allor unreasonableness. RSA 31:77.Cf.

prima and RSAthe are facie lawfulof selectmen reasonable. Cf.
police very heavy if he isburdencarries aThus the officer31:78.

superiorscope the de-prevail. of the court overThe review ofto
1975).(Supp.RSAcision a chief is much broader. 105:2-ato fire

reasonablenessgranted hearing thea “on merits andThe chief is
of the action.”

superior courtproof in theof ofThe allocation the burden
ordinary police­Anpolice officer.the chief overalso favors the

andgoing the evidencethe burden forward withman both ofhas
Superior courtpersuasion.burden of RSA 31:78.the ultimate Cf.

contrast, review overtodismissal,chief’s is akinof the inreview
such, our de­personnel Asof the State commission.the decisions

999,O’Loughlin Commission, N.H. 380117in v.cisions Personnel
Commission,(1977) 117and v. PersonnelA.2d 1094 Desmarais

582, (1977), properly the burden ofA.2d 1361 allocateN.H. 378
superiorgoingof inhave forwardthe burdenproof. The selectmen



140

validitycourt to establish the of their action. The chief has the
persuasion.ultimate burden althoughof We believe that a chief is

differently,treated such treatment is rational and affords the chief
protectionat least as much as the officer receives.

conclusion,In the questionsanswers to the transferred are: RSA
(Supp. 1975) require pretermination105:2-a hearingdoes not a

applybefore the selectmen appointedand RSA 41:48 notdoes to
police.chiefs of questions.These answers moot the other re-On

mand, we direct the court’s attention to our indecisions Foote v.
Comm’n, 145,State 116 (1976);Personnel N.H. 412355 A.2d

Society Comm.,Protection N.H. Forests v. Site Evaluationfor of
163, (1975);115 N.H. Zoning337 A.2d 778 Alcorn v. Rochester

Adjustment, 491, (1974),114 322Bd. N.H. A.2d for such608of
they might requisite specificityrelevance as have on the of the

dismissing plaintiff.selectmen’s reasons for the
Remanded.

Lampron, J., sit; Johnson, J., by special assignmentdid not sat
pursuant agreementby counsel;to' RSA 490:3 of all concurred.
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