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violating unin-theclause asInsurance”“Otherthecourt discarded
statute.motoristsured

validity,any seeretainedHowethese assaultsEven if after all
Co., N.H. at116Ins.v. Commercial UnionMut. Ins. Co.American

by our de-been vitiated876, has213, residuumA.2d at that357
an insuredthatheldsupra. In case weVigneault thatcision in

in-defendantpurchased. Bothprotectionall theshould receive
they provide.coveragepremium for thethesurers have received

insuredwhen theclausesGay Insurance”“OtherIf and voidRaitt
totort-feasor, no reasonwe seedamages from a secondcollects

applicablerecovery less than thetouphold limitclauses andsuch
afunds undercollectsinsuredpurchased protection, when the

holdingsadopt of the courtsHence,policy. we thesecond insurance
resultwith thePennsylvania. inconsistentVirginia isHoweof and

today is overruled.we reach and

coverages of aspermitted stack theplaintiff is tothusThe
uphim,applicable topolicies tomany motorist as areuninsured

damagesof thedamages. full amountHe is theawardedhis total
figure plaintifftheascertained, $24,000, whichaarbitratorthat the

challenged. for a determinationbe remandedThe case musthas not
moots thepay.each Our determinationamount insurer mustof the

734,Page, N.H.exceptions. 117plaintiff’s other In re Estate of
736, 750, (1972).A.2d378 752

sustained;Exceptions remanded.

case;this theLampron, J., participate in the decision ofdid not
others concurred.
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Hall, Morse, Gallagher Anderson, (Charles T.& of Concord Gal-
lagher orally), plaintiffs.for the

orally),Tefft, (DanielStanton E. of Manchester J. Harkinson
for the defendant.

Brock, 490:3).(By special assignment pursuantJ. to RSA
damagesAction in estateliquidatedcase underto recover a real

agreement. bysales resulted in a for defend-Trial the court verdict
exceptedseasonably granting ofant. the certainPlaintiffs- to of

findings law,requests rulingsdefendant’s tofor of fact and of
corresponding requests,denial of their theirand to the denial of

motion questions byto set All theseaside the verdict. of law raised
exceptions by Johnson,were transferred J.

By agreement 16, 1972, plaintiffs agreeddated November to sell
agreed purchaseand defendant to propertyan industrial located

Bow, Hampshire. agreement executed,in New At the thetime was
depositdefendant inmade a the of one dollarsamount thousand

liquidated damage clause,under a for which no refundclaim for
has been made.

provisionAnother agreement,of the in the nature óf a condition
precedent, buyer satisfactory financingwas be ablethat to obtain

notifyfor the transaction and that sellers on or De-he so before
1, By 30, 1972,lettercember 1972. dated November defendant

formally beennotified had able tothat he obtain theplaintiff^
completenecessary financing purchaseand theintended to of the
signed byproperty. Appended to this letter and the defendant and

following:McCarthy,plaintiff John theJ. was

hereby agreepartiesThe in the eventthat that the sale
pur-fails to be consumated thedue to fault of the[sic]

chaser, $5,000. paidthe by pur-amount of shall be the
damages.liquidatedchaser to the seller as
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consulting engineerThereafter, employed whosedefendant a
responsibility premisesit to for defendant’swas make the suitable

engineeroccupancy. Pursuing assignment, thatdiscoveredhis the
buildingseptic systems serving lo-the industrial weretwo the

Hampshirecated and in of New law. Subse-constructed violation
possiblequently, defendant, having nothe concluded that there was

way property requirements forthe businessthat could meet his
sewage disposal law, purchasecomply toand with decided notState
plaintiffs’ property. brought suit, claiming they en-arePlaintiffs

liquidated damages $5,000.titled to in the amount of
“justifiablyThe trial court refused tofound that the defendant

go purchase”forward on the returned for the de-and a verdict
follow,Forfendant. reasons which we affirm.

that, priorA of in toreview the record this case reveals execu-
purchase-sale agreement, plaintiffsoftion the were thataware

defendant, upon purchase property,of to use it forthe intended
purposes, immediately thirty-fiveindustrial requiring some em-

ployees. During defendant, plaintiffconversations with the John
McCarthy, septic systemswho hishad had the built while he and

representations, expresswife property,owned the im-made and
plied, property by septic systems,that the served two whichwas

adequate. representationswere These inwere a material factor de-
sign agreement.purchase-salefendant’s decision to the

jurisdiction “[I]f,It is purposesettled in this that: for the of
inducing prospective buyer change position,the histo the seller

any representation, expresssees fit to implied,make or ineither
respect subjectto arefacts which material to the matter of the
sale, he Cunningham Company,must tell truth.”the v. N.H.74
435, 437, 120, (1908). Likewise, duty69 A. 121 is of onethe“[i]t

havingwho equal knowledge,volunteers information to another not
upon it,with the intention that he will act to exercise reasonable

verifycare to makingthe truth of his statements before them.”
Company, 236, 238,Maxwell 34,Ice Co. v. 80 N.H. 116 A. 35

(1921). representationWe have held that onealso who makes a
duty representationswhich trueis when made has a to correct

priorwhich are to be false ordiscovered erroneous to thethe time
Bergerontransaction has been Dupont,consummated. v. 116 N.H.

373, 374, 627, (1976); Company,359 A.2d 628 Maxwell Ice Co. v.
239, 11680 N.H. at A. at 36.

plaintiffs, realizing importanceThe septic systemsthe of the
to property, rep-defendant’s use of theintended made material
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concerning accurate.in fact were notresentations them which
closing prospective purchaser under-It follows if thethat before

repre-independent investigation discovers a materialtakes an and
may justifiablyupon untrue,sentation which to be hehe has relied

proceedelect not to the transaction.further with
justi-it, washold that on the the trial courtWe evidence before

properly tomaking refusedfindingfied in defendantits that the
McCarthy propertygo purchase and thatwithforward the of the

damages. Inobligated liquidatedpay $5,000he not setis to the as
unnecessary the otherreached,of the result to considerview it is

exceptions plaintiffs.of the
Judgment for defendant.

Lampron sit; concurred.Douglas, JJ., not the othersand did
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