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only empha-prejudicialof the have toevidence and would served
prejudice. U.S., (1968).size the 391Bruton v. U.S. 123Cf.

having juryThe hereState the“should not have windfall of the
by-be against which,influenced evidence a defendant as a matter

law, theyof they putnot butshould consider which cannot out of
States, 232,their (1957)minds.” Della Paoli v. United 352 U.S. 248

J.,(Frankfurter, dissenting.)

Exception sustained; remanded
a new trial.for

Lampron, J., did not sit.
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orallyLaconia, byNighswander, executor, brief andH. ofArthur
pro se.

orally),(DavidNormandin, O’Neil,Cheney of Laconia Huot& O.
Green, Landis.Bennett, L. andfor Ernestine Richard O.Barbara
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Bois, appealJ. This is an from a decree of the Probate Court
(Tilton, J.) granting petition partiala for distribution in accord-
ance with Lloydthe will Lund,of D. late of affirmMeredith. We
and proceeddirect the court to expeditiously orderlyin the ad-
ministration of the estate.

Briefly the relevant facts 1960,are as 1,follows: On December
Lloyd D. leavingLund executed willa wife,his entire estate to his
Amelia providedKatherina Lund. The prede-will ifthat Amelia

simultaneouslyceased or died with testator, Nighs-the Arthur H.
wander was to be named executor and an alternative scheme of dis-
tribution Februarywas to effect. 19, 1975,take On Amelia died
in days later,Florida. Florida, LloydThree while still in hand-

signed followingwrote and instrument,the which listed the names
personsof three as witnesses.

February 22,1975

Due I my loving wife,to the fact that have lost Amelia
Katerina, protect my byI like to makingwould estate this
statement:

my death,In I my sister, mycase of would want neices
nephewsand and Katherina’s 1[sic] 5 sisters and brother

equally.to share
s/Lloyd D. Lund

Avenue1435 Wisconsin
Harbor,Palm Fla.

Witness
s/Stephen Frazier,T. Jr.

H. Fraziers/Jeanette
s/Gladys GanungS.

copies3 have been made

AttorneyA Mr.relative of Lund hand delivered the todocument
AttorneyNighswander Hampshire. February 27, 1975,in OnNew

Nighswander intent,questioning meaning,wrote his client the ef-
fect, validity instrument, suggested that, upon re-and of the and
ceipt instructions, proper preparedof codicil exe-a could be and

May 24, Hamp-1975, Lund,cuted. On who had returned to New
month, having at-shire earlier that died without hiscontacted

torney.
provedMay 26, 1975, the will was and in commonOn allowed

Nighswander, appointed executor,form. 552:6. who wasRSA filed
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Februarythe 6,22 “statement” with the court on TheJune 1975.
incomplete confusingreserved case and record herein are toand as

when legatees, law,certain notices were sent to heirs at and the
brother and discloses, however,sisters of Amelia. The record that

appellantthe Bennett July 1, 1975,was noticed under date of and
appellant Green, 31,whose unknown,true address was on December

Through notice,1975. the the executor advised that the “statement
(copy enclosed)” was filed with the court and was “notthat he

legal maysure sugges-what its effect be.” The notice contained a
“[y]ou may course,tion your attorney youthat of consult ifown

18, 1976, legatees,wish.” On March a letter was sent in-to all
cluding grandnieces grandnephewsand in Inreferred to the will.

Nighswanderthis letter advised ofthat he interviewed twohad
attesting witnesses,the statement’s and concluded that “unless

reached, obliged present papersome is Isettlement shall be to the
theto Probate Court as a Codicil to his Will as it was[Lund’s]

apparently legally executed.”
April 5, 1976, attorney appearanceOn an filed an for L.one Carl

Lund, Jr., nephew legatee originala and a under the will. On
May 14, 1976, attorney appearanceanother filed an for Barbara
Bennett, Green, Landis,Ernestine L. and Richard 0. threethe
appellants 15, 1976, ap-herein. probateOn December the court
pointed guardian representa litem to “minors, per-ad those[and]
sons who are state, repre-unknown or live out of not otherwise

bysented counsel.”
parties agreementThe were tounable reach an inter se about

legal Appellantsthe effect of the statement. did not take affirmative
probatein against present-action the court. The executor decided

ing probate, 23, 1976, petitionedthe forstatement and on October
partialfor hearingdistribution of the estate. At a held on Jan-

uary 19, 1977, attorneys appellants Lund, Jr.,the for the and Mr.
Nighswander executor,contended duty,that either underwas a as

probate duty by making repre-to the statement or assumed such a
attempt provesentations that he would to Thethe instrument.

court-appointed guardian present hearingwas not at sub-the but
report recommendingmitted a that a determination be made about

legal effect, any,the if hearingof the Florida statement. The ended
parties thirty daysand the court allowed the within which to file

legal memoranda.
By April 8, 1977, probatedecree granteddated the pe-court the

partialtition for distribution and stated:
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no evidence introduced nor hasThere has been sworn
any attempt prove ques-the into instrumentthere been

attemptas or There has been notion either a Will Codicil.
depositions inof the witnesses to this instrumentto take

Florida.

situation, impossiblepresent it is to determineIn the
is, therefore, in-It decreed that theMr. Lund’s intention.

February 22, not be toof 1975 should admittedstrument
Consequently,probate, the ex-either as a Will or Codicil.

granted.partial herebypetition for distribution isecutor’s

questions by peti-Timely exceptions raised thewere noted and all
and transferred.tion and decree were reserved

theyarguments. First, arguepress that theappellants twoThe
validityprobate passing on of instru-in the the Floridacourt erred

properly court. For the reasonsment, it not before thebecause was
con-follow, if it for court tothat even was error thethat we hold

reject theinstrument, was harmless. alsothe such error Wesider
yetthat, notbecause the statement had beensecond contention

grant petition partial distribu-probate, the of the forsubmitted to
premature.tion was

original probate of the will was notDecember 1960The
proper.proofcontested; in common form wasof the will therefore
Knight265,Estate, (1967);108 825In N.H. 233 A.2dRe Pafelis

in495, (1906); ProbateHollings, A. 3863 RSA 552:6.v. 73 N.H.
only validly exe­not that the willcommon form establishes was

intent,testamentary capacity butby persona who had andcuted
last will and Gloveralso that the will was the testator’s testament.

the(1912), (1895).44A 393 ThusBaker, 393, 83 916v. 76 N.H. A.
decreed, May 26, 1975, Lundprobate correctly on that thecourt

approved said“proved, and allowed as the last will ofwill was
testator.”

proceedings,point ofin the several avenuesAt that
First,any partiesto interested in the estate.wereaction available

timely appeala theany party could have taken frominterested
567:2,with no oneprobate in RSA butform accordancecommon

proof by ap­right the willAccordingly, any to contest of thedid.
court, right,superior of has been v.peal as lost. Sullivantheto

(1954).262, 109Bank, A.2d 57299 N.H.
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wishing probateSecond, any appellant the andto contest
thereafter, under 552:7RSAwill had six monthsallowance of the

probate inof the will and(repealed), to demand reexamination
request; thereforethe time hasNo one filed such asolemn form.

495, 63Knight Hollings,passed contesting the v. 73 N.H.for will.
(1906).A. 38

inundoubtedly power,probate hadThird, court thethe
provided wasdecree,discretion, sufficient causeaside theits to set

notpower equitableHowever, in nature shouldthe is andshown.
asking. Knight Hollings supra. Theupon mere v.be theexercised

seekingany petition modifi­not reveal that suchrecord herein does
probate ever filed.of the decree wascation or vacation

formallyFinally, party that the statementhad movedno
probate, as will or ain either a codicil.provedbe or allowed

8,Aprilprobate incourt erred when itsthethus seems thatIt
inoperative.legally1977, that statement wasorder it ruled the

rightssee, however, prejudiced oferror theto how suchWe fail
parties legalindicated, no actionthe tookparties.the As havewe

noproof hadthe will in common form and thusto the ofreverse
part inright modify decreein whole or in itshave courtto the

passed validity thelight That on the ofthe courtof the statement.
disregard itanyway, it would it becauseand ruled thatstatement

proved, no moment and at most harmless error.not is ofwas

may parties, sub­argument that the inThe be advanced
sought de­form, modification or vacation theif not in ofstance

hearing.19, re­January 1977, At that time it wasthecree at
par­partialquested the not distribution until thethat court order

legalopportunity onto submit memorandahave anties shall had
re­distribution. Even if thisthe statement should affectwhether

petition ofquest a for modification ofis deemed to be the decree
deny­probate, within its discretion inhold that the court actedwe

ing request.the

approvalits thereto aside of willFor a court set a
fraud, accident,ground, orsubstantial such asmust exist “some

againstmistake, it to decreerenders conscience execute thewhich
preventedattack, theythey parties] of which were fromand[the

accident, mistake,availing by fraud, or unmixed withthemselves
any part.” (Emphasis Knightnegligence added.)on theirfraud or

42,502, Here, partiesHollings,v. 73 N.H. at 63 at where theA.
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earlyknown, as Juneknew, of the statement asor should have
modify probate will1975, yet of theor thedid not seek to set aside
probate 1977, courtuntil theitself foror even offer the statement

reopendenying petition thein toits discretion theacted within
ofcourt,probate. Knight in the context of omissionorder Theof

“ itappear whennotice, to be unreasonablethat does notheld [it]
theofordinarily learn of the deceaseis that the heirsconsidered

naturallyoccurs,person very their interestssoon after it and that
nature, extent,strongly urge promptlyto ascertain theand them

inquiryuponThey putdisposition areof his estate.situation and
reasonably chargeableparty, withby of the and onethe death

case,concerning rights.” instant allIn thefacts theirnotice of all
shortly1975; two,byappealing parties actual ofhad notice the end

23,1, 1975; shortly 1975.July the Decemberand third afterafter
protectupon tothem to take immediate actionIt was incumbent

neglect chargeable againstinterest; them.to do so wastheir not
attemptswayed by appealing parties’ to ex-theare weNeither

failednegligent by claimingnonaction that the executorcuse their
duty present foralleged the statementin actual or assumed toan

probate.
having will, itsuccessfullybeen on thedirect attack madeNo

Langley,collaterally Langley 84v.attacked.cannot now be See
393, 916(1931); Baker, 83 A.515, 76 N.H.153 A. 9 Glover v.N.H.

(1912).
overruled;Exceptions remanded.

J., sit;Lampron, the others concurred.did not
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