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earlyknown, as Juneknew, of the statement asor should have
modify probate will1975, yet of theor thedid not seek to set aside
probate 1977, courtuntil theitself foror even offer the statement

reopendenying petition thein toits discretion theacted within
ofcourt,probate. Knight in the context of omissionorder Theof

“ itappear whennotice, to be unreasonablethat does notheld [it]
theofordinarily learn of the deceaseis that the heirsconsidered

naturallyoccurs,person very their interestssoon after it and that
nature, extent,strongly urge promptlyto ascertain theand them

inquiryuponThey putdisposition areof his estate.situation and
reasonably chargeableparty, withby of the and onethe death

case,concerning rights.” instant allIn thefacts theirnotice of all
shortly1975; two,byappealing parties actual ofhad notice the end

23,1, 1975; shortly 1975.July the Decemberand third afterafter
protectupon tothem to take immediate actionIt was incumbent

neglect chargeable againstinterest; them.to do so wastheir not
attemptswayed by appealing parties’ to ex-theare weNeither

failednegligent by claimingnonaction that the executorcuse their
duty present foralleged the statementin actual or assumed toan

probate.
having will, itsuccessfullybeen on thedirect attack madeNo

Langley,collaterally Langley 84v.attacked.cannot now be See
393, 916(1931); Baker, 83 A.515, 76 N.H.153 A. 9 Glover v.N.H.

(1912).
overruled;Exceptions remanded.

J., sit;Lampron, the others concurred.did not
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attorney general (EdwardSouter, Damon,David H. N. assistant
attorney general, orally), for the State.

Aivalilcles, (William orally),Holland of E.& Nashua Aivalikles
for the defendant.

Bois, February 1, 1977, juryJ. guiltyOn a found defendant of
receiving goods During trial,stolen in ofviolation RSA 637:7. the
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granting the motion toexception of State’sto thetookdefendant
alleged toindictment and cer-in thethe of theamend date offense

questionsAll ofrulings of the Court.other and instructionstain
byand transferredby exceptions were reservedtheselaw raised

Flynn, J. We affirm.
partoriginal in follows:read asThe indictment

day April in theRalph Spade of... on the thirtiethR.
seventyyear nine hundred andof Lordour one thousand

Ford, 4knowingly a wheel drive. . receive 1976six . did
believingF26YEA52573, . .pickup, .brown,color VIN

purposea to de-probably withthat it had been stolen and
prive the owner thereof....

case,put it to amendtrial, in its movedAt the hadafter State
alleged to occurred “onthat was havethe so the crimeindictment

80,27, April The courtFebruary 1976,” 1976.instead ofor about
unnecessary courtthethat was becauseruled formal amendment

alleged im-jury time the crime wasthe ofwould instruct the that
portant only “the have to be-extent that defendant wouldto the

probably time received it.”the stolen at the helieve vehicle was
began inday trial, his casethe of after the defendantOn second

chief, again to the indict-the the State’s motion amendcourt heard
asserted that the wouldment. When the defendant amendment

defense, suggestedrequire him to formulate a new the court that
daypostponed permitproceedings for one to the defendant tobe

protestedstrategy. dayhis The defendant that onerevise trial
indicated that a continuance ofwould be insufficient and at least

necessary. request denied;This wasthree or four weeks would be
amendment, subject objectiongranted excep-the to andthe court

tion.
first based both the ofThe defendant’s claim is on allowance the

jury maythe court’s instruction to the “Youamendment and that:
guilty you beyondif are satisfiedfind the defendant a reasonable

chargedthe crimethat the defendant committed in the in-doubt
youdictment, though not satisfied thateven are the defendant com-

day allegedparticular in theit on the indictment.” Themitted de-
goods allegedlywhichfendant contends that the date on stolen were

crimeis of the and that thereceived an essential element date
may except byspecified notin the indictment be altered a recon-

argument.grand jury. reject thisWevened
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ofof the essencegenerally if time is notthathave heldCourts
allegation to theascharged, erroneous or defectiveanan offense

whichof formcrime is matterof the aof the commissiontime
authorizingtypes theof statutesmay under variousbe corrected

however,allowed,notisof Amendmentindictments.amendment
change bea mustof are such thatthe casethe circumstanceswhen

changeeffecting of-substance, in theregarded as aa ofas matter
Annot., 1297adding 14 A.L.R.3dcharged, as an offense.fense or

(1967).

abated,provides: indictment . . . shall be“NoRSA 601:8
any personthe orerror or mistake whereor forquashed reversed

anyby court, through de­may rightly understood the norbecase
justices may,addition; oncourtsor of form or and andfect want

longanymotion, have heldorder in such case.” Weamendments
specifiednecessarily by in anbound datethe is not athat State

chargednot of crime andis an element thewhen timeindictment
dayhappened precise in­named in theproof the on thethat event

Skillings, 427, 113required. E.g., 99v. N.H.is not Statedictment
Kennard, 76, (1906);v. 65 A.(1955); 74 N.H. 376A.2d 490 State

Blaisdell,577, (1891);Kelley, 29 A. 843 State v.v. 66 N.H.State
(1869).49 N.H. 81

orig­is in which theThe case not one either dateinstant
out­inally or the datein the indictment amended fallscontained

period. Perkins, N.H.statutory limitations See State v. 70side the
Havey, (1878). Time330, (1900); 58 377A. 268 State v. N.H.47

only proveplays in insofar as the State mustrole the instant casea
questionintruck at the timedefendant received the samethethat

be de­knew or it to stolen and intended tohe both believedthat
importantprive it.its owner of RSA 637:7. What is is not that

particularalleged day,crime butthe defendant committed the on a
requisitethat he the thereceived stolen truck at time he had the

Thus, nothingmens rea. the of theamendment indictment was
changemore than a bytechnical authorized RSA 601:8.

arguesThe ifdefendant further that even the amend­
permissible, improp­to the itment indictment was otherwise was

erly present “surprised duringallowed in the becausecase he was
middle of outset of his inthe the trial and at the case withchief

presented against agreeregard to the facts him.” We anthat
disallowed,might mighttoamendment an indictment be or con­

ground surprisestrial,a ifstitute for new amendment de-the the
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surprise prejudicesfendant and this his defense. See 58 Jur.Am.
(1971). however,2d prejudice,New 159Trial find no suchWe§

presentedunder the facts in this case.

matter of is withina continuance the sound discre­“[T]he
judge.” Linsky, 866,tion of the trial State v. 117 N.H. 379 A.2d 813

(1977). Here, judge postpone proceedingsthe totrial offered the
day respond changefor one to allow the defendant time to to the

in no to dis­the indictment. We see reason reverse this exercise of
properly onlycretion. The courttrial could have determined that

one-daya continuance was needed to re­enable the defendant to
Crockett,consider 324,his defense. v. 116 A.2dSee State N.H. 358

(1976). implies required414 The defendant that he onemore than
day explore possible regardingto a alibi defense his onactivities
February 27, Yet, chargesthe1976. revised indictment the defend­

February 27,with theant commission of the onoffense or about
permit prosecutedhim1976. This would to be for commission of

any reasonably proximate February 27, 1976,the crime on date to
including 13, 1976,and March the date on admitswhich defendant

possession e.g., Skillings,he came into of the truck. See State v.
427, 76,(1955); Kennard,99 N.H. 113 A.2d 490 v. N.H.State 74

(1906). Moreover,65 A. he376 the defendant never thatclaimed
any alibi,did not He re­receive the truck. never filed of asnotice

quired by Superior (1977). Rather, defense isCourt Rule 101 his
requisite culpablethat he lacked the state of to be convicted.mind

grantaccept argumenttherefore cannot toWe his that the failure
requestedhis error.three- or four-week continuance was reversible

whether,The final issue to be resolved is the defendantas
submits, prove allegedthe State failed to the mens in in­rea the

I, persondictment. Under RSA 637:7 a commits the crime of re­
ceiving property propertystolen if he either knows the was stolen

According defendant,or believes it was stolen. to the indict­the
chargedment he truckboth that knew the was stolen that heand

Therefore, argues, provebelieved it was stolen. he the mustState
higher rea, i.e.,the truckmens that the defendant knew the was

Irrespective possible validity argumentstolen. inof the of this
abstract, rejected inapplicablethe it must be as in this Thecase.

indictment, chargeddefendant misreads the which that the defend­
knowingly pickup believingant “did receive a . . . . . . that it had

probably correctly gavebeen stolen . . . .” The trial court this lan­
guage only sensible, interpretation:grammaticalits the indictment
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charged pickupreceivingthat the defendant was aware of trucka
probablywhich he believed had been stolen. The did notindictment

allege thethat defendant knew the truck was stolen.

Exceptions overruled.

Lampron, J., sit;did not the others concurred.

Rockingham
No. 7922

Paul P. Riccardi

v.

Paul Garabedian

31,March 1978


