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Association, (Paul Rinden oral-of ConcordRinden Professional
, plaintiff.ly) thefor

Association, of Concord W.Orr & Reno {JohnProfessional
orally), theBarto for defendant.

byguarantee AllanGrimes, on executedJ. This is an action a
whereby guaranteed “payment any indebt-and allP. Barton he of

plaintiff from Bar-or hereafter to become due” toedness now due
paymentConstruction, of such anton Inc. Plaintiff seeks to obtain

Construction,allegedly plaintiff bydue the Bartonindebtedness
Inc., $28,000.in the amount of

abeyanceinDefendant moved that the trial of this action be held
grounds plaintiff previously brought,on the the had therethat and

presently awaiting against Construction,trial,was a suit Barton
Inc., superior Plymouth County,in court in ofCommonwealth

defendingMassachusetts, Construction, Inc.,in which Barton was
counterclaiming allegedlyand on the of materialsbasis defective

supplied by plaintiff; and thethat therefore the ofindebtedness
principal, Construction, Inc., unliquidatedBarton andremained
uncertain.

objected abeyanceto thisPlaintiff motion to hold in and filed a
summary judgment pursuant (Supp.motion for to RSA 491:8-a

filed,1975). support plaintiffIn of motionthis an affidavit dated
September 13, 1976, averring guar-that the defendant executed a

agreement plaintiff; agreementantee in favor of that in said de-
guaranteed plaintiff paymentfendant to the of indebtedness then

Inc.;due and Construction,thereafter to become due from Barton
parties agreed guaranteethat the that the inshould remain effect

until a made;written notice of termination was there hasthat
termination;never been plaintiffa written notice of that is now

by Construction, Inc., plusowed $26,838.20Barton the sum of
costs, justinterest credits,and after the allowance of all deduc-

tions, setoffs; obligatedand that plaintiffand defendant is to the
pay $26,838.20.the guaranteeunder terms of said to
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objected plaintiff’s summaryThe defendant judg-to motion for
contradictoryment but failed to (Supp.file a affidavit. RSA 491:8-a

1975). objectionIn his defendant renewed his claim that the record
principal plaintiffindicated that the amount due from the to the

unliquidated; litigationwas that the to determine the amount due
unresolved;pending summary judgmentwas still and that in-was

appropriate genuinebecause the issue of material fact toessential
unresolved;the plaintiff’s attorneydetermination was and that had

disputedadmitted there were byissues of both fact and alaw
28,1976.letter dated March

April 14, 1977, hearingOn (Roberta was held before a Master
Carignan, Esq.) abeyanceonA. the defendant’s motion to hold in

plaintiff’s summary judgment.onand motion for The defendant’s
plaintiff’smotion was granted,denied. The motion was theand
plaintiffmaster $26,838.recommended that be awarded mas-The

ter’s approvedrecommendations were and a decree in ac-entered
cordance therewith. decree,Defendant moved to set aside the to

plaintiff objected. hearing,which the After the master recom-
mended that the defendant’s motion be denied. This recommenda-

accepted approved,tion was and exceptionsand defendant’s were
by Cann,reserved and transferred J.

granting plaintiff’serror inWe find no the of motion for sum-
mary judgment or the denial of defendant’s inmotion to hold
abeyance.

(Supp. 1975)Under RSA 491:8-a moving partythe
must show the absence of a triable issue of fact and his entitlement

judgmentto as a summary judgmentmatter of maylaw before
properly be entered. Willis,Arsenault 980,v. 117 N.H. 380 A.2d

(1977).264 Plaintiff’s affidavit establishes this entitlement if the
facts contained therein remained uncontroverted. RSA 491:8-a
(Supp. 1975) provides that the facts stated in the affidavits ac­
companying party’sa motion summaryfor judgment “shall be
taken to purposebe admitted for the of the motion unless within
thirty days contradictory affidavits . . . are .filed . . .” Our recent

compelsdecision in findingArsenault objectiona bythat the filed
the defendant does not requirementsmeet the of the statute. Amos­
keag Savings Bank Patterson,v. 261,110 N.H. 263, 116,266 A.2d

(1970).117 Arsenault,In we held that mere op­denials in the
posing affidavits were insufficient to raise an issue of fact for
trial, objectionsand motions or clearlyare not substitutes for
affidavits. The facts contained in the affidavit show the absence of
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judgment aplaintiff’s to asentitlementfact andissue ofa triable
was,summary judgmentgrantinglaw, of thetheof andmatter

therefore, appropriate.

properlyabeyance de­in wasmotion to holdDefendant’s
liberty institutewas toplaintiff in the instant case atnied. The

against guarantor orprincipal theagainst ortheproceedings
v.concurrently, as he saw fit. Bank Commissionersagainst both
is536, 538, 113, (1901). ThereA. 115Co., 4970 N.H.Trust

plaintiff institutedindicates that thenothing in the record which
pursueanyguarantor reason other than toagainst forthethis suit

stay abeyance aor into holdlegitimate interests. The decisionits
court,discretion of the trialparticular the soundis withinaction

Manchester,See Poisson v.of that discretion.and we find no abuse
Rand,503, (1957); v.72, 75, 505 New Castle133 A.2d101 N.H.

(1957);914, & Atlantic201, 204, 917136 A.2dN.H.101 cf. Pacific
(a(1964)69, 81,70, 32Schier, N.H. 205 A.2dShippers v. 106

parties causethe sameprior same or similar forbetweenaction
ordinarily groundjurisdiction for com­nopending in isanother

action).plete abatement of the

findingerred incontends that the masteralsoDefendant
assumingConstruction, Inc., was insolvent. Eventhat Barton

error, prejudice must be established in orderto the defendantsome
995,Lessard, 991,Powley v. 117 N.H.grounds reversal. Seeto be for

finding prejudice(1977). does not the de­681, This684380 A.2d
principal,litigation. of the the cred­in On the defaultthisfendant

solvencyfindingguarantor, ofmay proceed against and atheitor
necessaryinsolvency principal for determinationis not aor of the

proper.against guarantorthe wasactionthat the creditor’s

Exceptions overruled.

J., sit; concurred.Lampron, not the othersdid


