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alleged defa-1975). of the(Supp. indicates that mostThe record
applicableHampshire theNew and thatmations occurred outside

majority the alle-Virginia run on the ofof limitations hasstatute
bringingany hardship suitgations. Therefore, actual inaside from

effectively Mr.Virginia, deniesof the counterclaimin dismissal
bring of This casehis cause action.a forum in which toHutchins

Mills,Knittingcompelling Inc. v. ElliottArcadiais even thanmore
(1937), we188,Co., A. 681 whereManufacturing 89 N.H. 195
“demanding” therecognized nonresidency plaintiffof the asthe

allowance of the defendant’s claim.
torequired a of lawis as mattertrial courtWe find that the

be con-counterclaim cannotcounterclaim. TheMr. Hutchins’allow
byraisedveniently plaintiff’s because the issueswith actiontried

original action; counter-theto thethe are unrelatedcounterclaim
byLyford bothby rather thanHutchins aloneclaim is asserted

defendants; out-of-statewill involvethe trial of the counterclaim
ofdepositions as determinationas wellwitnesses and out-of-state

general, special, exem-injunctive andrequests relief andthe for
preju-complexitytotaling Any ofplary damages $100,000. undue

James,by separate trials. See F.will be vitiateddicial confusion
10:16, (1965).Procedure at 480Civil

Exception separatesustained; trials
ordered; remanded.

Lampron byJohnson, J., specialJJ., sit;Bois, sat as­did not&
490:3;signment pursuant concurred.to RSA all
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Hampton, byHolmes, plaintiff.ofTetter brief for the&

Dalton, Dalton, McGarry, Andover, Massachusetts,Asoian of&
by brief for the defendant.

Per curiam. The issue in this is thedivorce case whether
imposed 356,Sommers,burden in Forde v. 117 373 358N.H. A.2d

(1977), parent seeking modify custody appliestoon a a decree
agreement custodypriorwhen parties regardingthere is ofa the

prior custody.but no decree of
parties only child, son,The inmarried 1972. Their a was born on

30, April 1975, partiesJune separated, plain-1974. In the and the
tiff July Mayentered the United States Air InForce. 1975 and in
1976, hospitals.defendant herselfadmitted to various Plaintiff

physical custody May 1976; boyobtained of the in re-child the
except period Julymained with him thereafter for a inthree-week

Augustand of 1976.
August 1976, Army.In partiesdefendant enlisted in the The

question custody plaintiffthe agreeddiscussed of and that would
physical custody completedretain until defendant her basic train-

ing. Custody completedwas to be returned to defendant after she
training.basic

plaintiff1976,In December filed for grounda libel divorce on the
of causingirreconcilable differences an irremediable breakdown of

marriage,the prayed custodyand for of the child. There was a
hearing (Nicholas Copadis,before Esq.), who,a Master G. in reli-
ance supra, placedon plaintiffForde v. Sommers the on toburden

changesuch strongdemonstrate a in circumstances as to create a
possibility of toharm the child. The master thatrecommended
custody plaintifftobe decreed the defendant because had metnot

Mullavey, J.,that burden. entered ina decree thisaccordance with
plaintiff’s exceptions.recommendation and transferred

In supra, custodyv.Forde Sommers of the children had been
granted byto the mother a Massachusetts thedecree. Because
mother, who had the children temporarily,taken to Texas could
not taking nightcare for them course,while she partieswas a the
agreed that the children would live their yearwith forfather a
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degree. came to Mas-her The childrenwhile the mother earned
tountil he movedthere with their fathersachusetts and remained

they TheHampshire, to live with him.continuedNew where
Hampshire seekingpetition ainfiled a Newfather remarried and

having degreecustody. mother, andobtained herdecree of The
modifyattempthaving employment, tocontested thesecured better

quotingcourt, v.from Perreaultdecree. Thethe Massachusetts
610, that443, (1974), statedCook, 440, 322 A.2d 612114 N.H.

movingcustody modifiedis to be ‘unless thechild decree not“[a]
affecting ofparty circumstances the welfarethat thedemonstrates

strong possi-greatly isthere abeen so altered thatthe child have
if continues to live under thebility be harmed hethe child will

” 356,present Sommers,arrangement.’ 117 N.H. at 373Forde v.
moving party thisthat the hasat The court statedA.2d 359-60.

physical custody of children.actualburden even if he has the.
byPerreault, had been awarded courtIn Forde and custody

custody Inspeak modification of decree.of a adecree. Both cases
party custodyto of aPerreault, that “the whomthe court stated

pursuantgiven muchto a divorce decree has ahas beenchild
maintaining quothe . . .” “thehigher in status and thatinterest

custodyby dis-relationship award should not betheestablished
Cook,statedthe above is met. Perreault v.turbed” unless burden

443, 322 A.2d at 612.114 N.H. at
previousus, of cus-there was no court decreeIn the case before

agreement be-tody. parties an informal sometimehad madeThe
filed, no court had whichthe was but determinedfore divorce libel

consideringparent custody, overallthe welfare of theshould have
Pozzo,supra; Del Del 113child. Pozzo v. N.H.Forde v. Sommers

circumstances,436, (1973). these the court309 151 UnderA.2d
plaintiff.uponplacingin it the We thereforeerred burden didthe

custody aremand for a of on considerationbasedredetermination
of the overall of the child.welfare

Exceptions sustained; remanded.


