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statutory met,test is and not for the theconvenience of commis-
Appropriate if taxpayer supplysioner. remedies exist a refuses to the

necessary statutoryinformation for the calculations. See RSA
77-A:ll, Johnsbury:12. Neither St. thenor State claim that the

performanceofcost cannot be It acalculated. would be different
ifmatter this were so.

dispose case,Due to in we of isthe manner which this it unneces-
sary Johnsbury’sto St.consider claim that the modified formula

byused the commissioner violated the United States Constitution.

vacated;Order remanded.

LAMPRON,J., sit;did not othersthe concurred.
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McNamara,Souter, (Richard B. assistantattorney generalII.David
attorney general, orally), the State.for

Concord, orallyby brief and for the defendant.Duggan,James E. of

Grimes, robbery casequestionsThe we consider in this armedJ.
evidence andproper to admit certain identificationare whether it was

defendant, indicted,being separately be sen-without couldwhether
provides when a(Supp. 1975),under 159:2 thattenced RSA which

inperson pistol,a crime armed a he shall addi-commits when with
punishment provided for be of a Class Bguiltytion to the the crime

felony. questions negative.We inanswer both the
Poulicakos,robberyDefendant for armed of awas indicted one

trial, suppressPrior to he moved an out-service station attendant. to
any byalso in-court theof-court identification and identification

hearing,attendant. the motion after a and theThe court denied
andevidence of both the out-of-court the in-court identifications was

guilty.at in Thejuryadmitted the trial which resulted a verdict of
court, imposedin the for crime of armedaddition to sentence the
robbery, pro-underdefendant to an additional term thesentenced

exceptions(Supp. 1975).visions of AllRSA 159:2 of defendant’s
Flynn,bywere J.transferred
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1976,February 12,On two men entered the service station at-
by keytended Michael Poulicakos. One asked for the the men’sto

room and told menwas it was unlocked. Both returned from the
minutes,men’s room in about five and for ciga-the same man asked

onlyrettes. The attendant said cartons were sold. man thenThe
upasked for a case of The away, pickedCoke. attendant walked a

Coke, putof counter, did,case it down on the as theand he other
pointed gunman a at him. Both men came around counter andthe

told him to lie face on floor. he godown the Then was told to into
stayedthe manager’s gunoffice. The man with the theoutside office

up.while the other went in with the attendant and tied him While
office,the victim in man gunwas the the with the in forcame

twenty thirty key kept.or seconds to ask where the to the safe was
left,finally yelledWhen the men the andattendant walked outside

persona gas pumps, personto at the camewho and untied him. This
definitelydescribed asthe attendant “scared” and he in“like was

policeshock.” The were called and arrived in two minutes. The
policevictim told the he had been androbbed described the incident.

6'l", build,He gun pockeddescribed the man the aswith about slim
complexion, style”and an “Afro haircut Nowith brown hair. mus-

day, policenext the victim wenttache was mentioned. The to the sta-
tion and in drawing compositeassisted the of a which did not show

style lightan Afro hair but rather long compositehair.brown The
nohad mustache.

22, 1976,On September robbery,seven months after the the
byvictim to police requestcame the station and fourwas shown

photographs, one ofincluding the defendant taken in December
1973 and of his policeone brother Richard. The had received infor-
mation Richardthat and one Collins had bragged committingabout

robbery.the Detective Welch testified that the victim theselected
picture possiblyof Richard as being robbers,one of saidthe but the

gunman complexion.with the had a bad Welch that thetestified
defendant,victim complexiondid not select the even though his bad

photograph.was evident in the victimThe testified hethat selected
him, i.e.,of photographstwo the four Georgeshown the two of and

Richard, but that of George.he was more sure Richard than He
testified looking photographs, policethat while he was at the the

theytold him George was,that the one thoughtwas it but he said
he He police kept tellingwasn’t sure. testified further that the him

at this one’ a number specifically,”of times referring“‘[l]ook to
picture.defendant’s states:He seemed like the onethat was“[i]t
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up and kindone, they lookedstoppedI at thatWhenthey wanted.
take.”me tothey wantedsmiled, it was the onelikeof

came toagain1976, the victim29,Septemberlater onA week
defend-ofsingle photographshown ahe wasstation wherepolicethe

Welch, thisAccording Detectiveto1976.Septemberinant taken
personthedefendant asthevictim identifiedfirst time thewas the

was toldday, victimthat therobbery. Latergun during thewith the
victimTheto the station.broughtwould bethat the defendant

police officeraperson he knew wasand athe defendantviewed
robberas thethe defendantone-way mirror and identifiedthrough a

gun.thewith
out-of-employed at theproceduresthat thecourt foundThe trial

that thesuggestive andimpermissiblynotwerecourt identification
upon observationsbasedidentify wasability the defendantvictim’s to

orprior confrontationanyofnot the resultcriminal scene andat the
identi-in-court and out-of-courtBoth thehe was shown.any picture

admitted.fications were
sincemustachehad worn athat the defendantevidenceThere was

photo-February 1976January orand aeighteen,seventeen orhe was
showing a mustache.introducedgraph of him was

I.

and documented.aredangersThe of misidentification well.known
Wade, Gilbert v.(1967);v. 388 U.S. 228See United States Califor-

Denno, (1967).293nia, v. 388 U.S.(1967); Stovall388 U.S. 263
. . themajor factor .recognizedcourtIn these cases the [in]“[a]

from mistaken identificationmiscarriage justiceofhigh incidence of
in whichinherent in the mannerdegree suggestionofhas been the

iden-pretrialforpresents suspect to witnessesprosecution thethe
Wade, Supreme388 U.S. at 288. Thev.United Statestification.”

exclusionaryby imposition ofproblemtheCourt has dealt with
Illinois, 220434 U.S.Moore v.ending withIn a line of casesrules.

re-following rulesestablished theCourt has as of now(1977) the
identification.garding out-of-court

formalis made beforeidentificationWhen an out-of-court
reliabilityattaches, itsright to counselbefore thecharges, and thus

of theon the basisbe determinedadmissibilityits willand therefore
on the solenot becircumstances, and its exclusion willtotality theof
When theunnecessarily suggestive.proceduresthe werebasis that

tocharges, righttheafter formalis madeout-of-court identification
counselidentification withoutany out-of-courtcounsel attaches and
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prosecutionwill be excluded and the will not be showallowed to
Id.;independentthat the identification had an source. v.Manson

Brathwaite, (1977).432 U.S. 98
cases, yetThus rightunder these because the to counsel had not

us, admissibilityattached in the case before the of the out-of-court
depend upon totalityidentification would the of the circumstances

Brathwaite,perand be awould not excluded under se rule. Manson v.
however, pre-is based on federal constitutional andminima does not

adopting perclude the from a SeeStates se rule under State law.
(Stevens, J.,Manson v. Brathwaite concurring).

on aThe out-of-court identification in this case was based
single and Thephotograph showup.what amounted to a one-man
showing photographof the ofconducting showupthe and the were
unnecessarily suggestive, exigentbecause there were no circumstances

justifywhich using suggestivewould not less methods. See Stovall v.
Denno, only proceduresU.S. 293 (1967).388 Not the used inwere

themselves,this suggestivecase in but the thevictim testified that
police by means to him thevarious indicated that defendant thewas

identify,theyone him to even he fourviewingwanted when was the
photographs.

legitimate police unnecessarilyThere is no for toreason the use
suggestive procedures. posesidentification Their a graveuse threat

society,to police public erroneouslybecause “if the and the con-
unnecessarilyclude basison the of an thatsuggestive confrontation

the right man has been andcaught convicted, the real outlaw must
Brathwaite,still large.”remain at Manson v. 432 (1977).U.S. 98

(Marshall, J., dissenting). involved, therefore,Even more is than
the risk convicting person,of an innocent which in itself is suffi-
cient reason for taking the most effective of suchpreventingmeans
misidentifications.

Considering complexitythe of the mindhuman and the subtle
suggestive procedures upon it,effects of a andetermination that

by procedures openidentification was unaffected such must itself be
to considered,serious Allquestion. things consequencesthe mis-of

are greatidentification so and the risks thathigh questionableso it is
totality-of-circumstancesif a providestest either a deter-sufficient

againstrence the unnecessary showupsuse of one-man or a sufficient
protection against maymisidentifications which result Astherefrom.
the Court said in United v.States Wade:

manyso pitfalls exist,here variables and the first line[W]
of preventiondefense must be the of unfairness and the
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at theeyewitness identificationhazards oflessening of the
accused’sdetermine themightwhichlineup itself. The trial

at thebut thatin the courtroommay not be thatfate well
theagainstconfrontation, alignedStatewith thepretrial

unpro­accusedjury, and theaccused, the solethe witness
uninten­overreaching, intentional ortheagainsttected

theappeal fromtional, or no effectiveand with little
man.’by thethe witness—‘that’sjudgment there rendered

(1967).235-36U.S. at388
improprietyupon therecently to commentWe have had occasion

827,Butler, 888, A.2dN.H. 379showups. State v. 177of one-man
exi­of them absentour condemnation(1977). We reiterate829­—­30
thisadopt pera se rule atAlthough do notgent circumstances. we

procedures causeunnecessarily suggestive willtime, ofcontinued use
ef­of deterrentso, by demonstrating inadequaciesthe theus to do

totality-of-circumstances rule.fect of the
case,in we holdtest thistotality-of-circumstancesApplying the

erroneously Theadmitted.identifications werethat the out-of-court
only photographone andbecauseprocedures suggestiveused were

They werepolicea officer were used.personone other than known
circumstancesemergency exigentorunnecessary because there was no

Brathwaite,v.procedure. Mansonjustify usingto not a more reliable
by vari-policetheAdded to this is the fact that(1977).432 U.S. 98
suspectmeans, to, to the victim theous earlier referred indicated

aidentify. Manson Brathwaite. “Suchthey him to v.wanted Cf.
police . . . can lead a tosuggestion coming from a officer witness

predisposedthen bemake a mistaken identification. The witness will
testimony at trial.”subsequentthis identification into adhere to

Illinois, rightthe(1977).Moore 434 U.S. 220 This is so whetherv.
to counsel has attached or not.

test, weighmustapplying totality-of-circumstancesIn the we
the fivecorrupting suggestive againstthe effect of the identification

Biggers, determine(1972),factors out in Neil v. 409 U.S. 188 toset
The five are as follows:reliabilitythe of the identification. factors

attention,view, accuracy of theopportunity degreethe to the of the
thedescription, certainty,witness’ level of and the time betweenthe

Brathwaite, atcrime confrontation. See Manson v. 432 U.S.and the
114-16.

prosecution prove by andAs a matter of State law the must clear
convincing uponevidence that the identifications were based obser-

than, by, suggestive proceduresvations other and uninfluenced the
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depend uponused. This determination does not this testi-witness’
mony of his subjective uponevaluation but rather objectivean con-

Biggerssideration of factors. judgethe The trial is not to be faulted
having evidence,for not excluded the because he notdid have the

benefit of the clarification of these factors in Mansoncontained v.
Brathwaite, which was not decided until after his decision.

opportunityThe victim’s suspectto the theview at scene was
fleeting. It was the other robber to whom the victim’s attention was

occurred,drawn until holdup placedthe actual and then he was face
floor,ondown the unlikely.where observation would be He was

placed up byin the office and tied the other man while the man
stayedwith the gun onlyoutside and then twentycame in for or

thirty personseconds. The victimwho untied him testified that the
was “scared” and “like he was in shock.” This also bears on the de-
gree paidof attention to the features of the gun.man with the It is

crya far “scrupulousfrom the cool and paid byattention to detail”
experienced policethe trained and officer in Manson v. Brathwaite.

accuracyThe descriptionof the does not instill Noconfidence.
mustache,mention was made of the of which strongthere was

evidence. The descriptionAfro haircut was asinaccurate to the de-
fendant, although it was corrected in composite.the The bad
complexion predominantthewas feature in the victim’s mind.

certaintyThe victim’s level of at the time of the out-of-court
identification could not in fact have high, despite testimony,been his
because he identify suspecthad failed to the in photo-the earlier
graphic display, despite suggestionsthe police despitefrom the and
the complexion.obviousness of the bad

The time between the crime and the first time the witness was
asked to identify the man gun bywith the photograph or other
means This,was more than seven months. compared with the two
days Brathwaite,in Manson v. is an periodenormous of time which
weighs heavily against credibility, especially in pressuresofview the

byexerted the various means used to indicate to the victim the
person policethe wanted identified.

These indicators of the abilityvictim’s to make an accurate
identification outweighdo not the effect of highly suggestivethe
procedures by police,used the and the prov­State has fallen short of
ing by clear and convincing evidence that the out-of-court identifi­

independentcations had an source.
There trial,must therefore abe new in which the out-of-court

identification must be excluded. Whether an in-court identification
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in-in firstcourt to decide thefor the trialwill bemay be admitted
convincingbe on clear andmust basedThat determinationstance.

independent sourcehas anin-court identificationthat theevidence
policeviewing at theby out-of-courtinfluenced theand is not

station.

II.

to sentencefor the trial courtthat it errorcontends wasDefendant
1975) he waswhenprovisions (Supp.of RSA 159:2him under the

1975)(Supp.RSA 159:2under that statute.not indictmentunder
at-commit orany person shallpartin relevant thatprovides “[i]f

revolver, hepistola ora crime when armed withtempt to commit
crime, bepunishment provided for theshall, in addition to the
the addi-provided thatfelony.B ...” It is furtherguilty of a class

concurrentlyimprisonment shall not be servedtional sentence of
time, part suspended.it shall beany and ofwith other no

years generallyhaveHampshire judges forAlthough New
armed,whileseverely persons who commit crimesdealingbeen with

provided an1975)RSAlegislature by enacting (Supp.159:2the
separate felony punishment.by making it a crime withadditional tool

imprison­651:6, provides for terms ofUnlike RSA which extended
con­indicted andcrime which a defendant has beenment for the for

separate indictablevicted, establishes a(Supp. 1975)RSA 159:2
by theseparate penalties. This conclusion is reinforcedcrime with

replaced (Supp. 1975)RSAwording of which 159:2a new section
1977, to bech. 403. Defendant is entitledby enactment of Laws

byguilthis determinedseparately and to have or innocenceindicted
jury.a

challenges rulingthe of the trial court whichThe defendant also
police de-testimony of aprosecutionallowed the to introduce the

ofreported nighthad to him on thetective as to what the victim
way,robbery. maythe court not rule the samethe At a new trial

admissibility of theprosecution, questionableor the in view of the
evidence, do notmay seek to introduce it. We thereforeelect not to

hearsay rule.pass on the its admission violated thequestion whether

Exceptions sustained.

LAMPRON, sit; BOIS,J., J., part II and indid not concurred as to
DOUGLAS,I; J.,partthe in concurred.result


