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reasonably expected tohave beenYoung couldCheshire, or whether
three-year-contract term. Seetheremove restriction withinthe Harris

(1955);887451, 453, 885,114Perry A.2dCompany, 99 N.H.v.
there20, 618 Because(1948).58 A.2dCompany,Irwin 95 N.H.v.

sayfindings, cannot thatmaster’s wesupportwas evidence to the
aHarris deed was insufficient asin thethe restriction contained

performing obligation.from itsplaintiffthematter of law to excuse

topursuantcosts and interestrequest for doublePlaintiff’s
appealinstant is1975)RSA is denied because the(Supp.490:14-a

clearly not frivolous.

Exceptions overruled.

LAMPRON, sit;J., not others concurred.did the
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Ingram, Hanover,Donald byA. of and orally, plaintiff.brief for the

Clauson, ofGardner (Laurence orally),& Hanover forF. Gardner
the defendants.

Grimes, byJ. The question petitionraised this for declaratory
judgment is whether of authoritythe selectmen Hanover thehad to
enact an forbiddingordinance the use of certain streets for the sale

displayor of merchandise.
Plaintiff jewelrysold items of of designhis own from pushcarta

located on Main July 2, 1977,inStreet Hanover. On the selectmen
of the prohibitedtown enacted an ordinance personswhich from
selling or displaying in peti-merchandise that area. Plaintiff filed a
tion for declaratory judgment Master,which was heard before a

Leahy,F. TheEsq.). master found the ordinance invalid as{Charles
beyond powerthe of selectmen and permanentrecommended a in-
junction against Batchelder,its J.,enforcement. reserved and trans-
ferred exceptions.defendant’s

presentHanover’s bycharter 1963, chapterwas enacted Laws of
374 which approved bywas the voters in a referendum. Article 6 of
the charter provides pertinent partin that of“the selectmen the
town shall all powers byhave the 41:11)conferred law RSA(see and
by custom on the selectmen of towns and in addition have theshall
following powers:

powers mayC. Such delegated byfurther as be to them
vote of provided.the town hereinafteras

providesRSA 41:11 as follows:
Regulation of of Highways, regulated byUse etc. Unless

publicthe commissioner of highways pro-works and as
vided in 5, 249,section RSA may regu-ch. the selectmen
late the use of public highways,all sidewalks, and commons
in respectivetheir purpose maytowns and for this exercise
all powers citythe byconferred on paragraphscouncils VII
and VIII, 17, chapter 47, bysection any provi-and other
sions of upon subject.the laws the
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provides:of the charterArticle 7 town
By ma-affirmativeof Selectmen:PowersAdditional

dulymeetingor townany regular specialvotejority at
timemay from time tothe townpurpose,forwarned the

to exerciseand authorize themdelegate to selectmenthe
theuponconferredor hereafterany powersthe nowof

highways, side-respectingof citiesmayor and aldermen
now or hereafterpowersof theand and allwalks sewers

through 26 andby RSA 47:17city councilsconferred on
any powersof such additionalByRSA 249:1. like vote

restored toto time be withdrawnmay from time and/or
notHowever, powers delegatedso shallthethe selectmen.

any zoning ordinanceany to or amendpower enactinclude
public highway.or anyabandonto

pursuantto the selectmenpowers delegatedwereThese additional
10,on March 1964.byarticle 7 of the townto vote

article,anmeetingtown containedIn the for the1972 warrant
wouldan whichby petition, proposed ordinanceplaced there which
town.etc., streets in thesale, any goodsof on certainregulate the
of13 theadopted, but under articleThe was notproposed ordinance

relating which le-any other businesswarrant, article tothe catchall
meeting, secondedmotion was made andgally may the acome before

enacting bylawa toconsiderthat the selectmen tothe town direct
etc., publicmerchants, the to somefrom streetsrelocate itinerant

by deletedparking passedAn which was a voice votearea. amendment
following: “That thewordingthe of motion and substituted thethe

Town con-meetingof is to advise the Selectmen that thesense this
long do interferetheybenefit so as notsiders itinerant merchants a

moving traffic.”with vehicular

plaintiff that this vote from the se­The asserts withdrew
provided authoritylectmen 7 of the charter the to enactas in article

originaltheythe did. We cannot so construe the vote. Theordinance
power,to but ratherclearly purportmotion not withdraw thatdid

ordinance, recognizingasked the selectmen to consider such an thus
powerthat the selectmen. The which waslaythe with amendment

passed meeting.”the ofonly “advised” selectmen of the “sense this
powersWe read that vote an intention to thecannot into withdraw

them, assuming questionpreviously delegated to even that the could
legally under of thebe considered article 13 warrant.
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powerBecause the to enact the ordinance vested inis the select-
men, withdrawn,until ofthe vote the sense of meetingthe town is
not binding Eppingon the selectmen. See Cloutier v. Water & Sewer
Comm’n, 276,116 N.H. 360 A.2d 892 We(1976). therefore con-
clude that the ordinance is valid.

Even if plaintiffwe were to theconstrue voice vote as contends
we should, this would still remove powernot from the selectmen the
to enact grantthe ordinance. RSA 47:17-26 and powersRSA 249:1

cityto powersincouncil addition to grantedthe which are to select-
men powersunder RSA 41:11. The contained in RSA VII47:17 and
VIII grantedwere to the selectmen of Hanover under article 6 of the
charter RSA powerand 41:11. This dependentwas not therefore
upon any delegation 7,under article which conferred the additional
powers contained in RSA and47:17 those contained in RSA 249:1.

true, plaintiff points out,It is as selectmenthat the stated
authoritythat their charter,stemmed from article 7 of the the vote

of the meeting, undisputed1964 town and RSA 47:17. It is that the
power to enact such an isordinance contained in RSA 47:17 VII and

However,VIII. authoritythe theof selectmen RSAunder 47:17 VII
and dependent uponVIII is not the delegation authority byof vote
under byarticle 7 of the ischarter but conferred article 6 of the
charter independentlyand RSA 41:11 of such a vote of the town.

powersTherefore underthose derived article 6 of the charter are not
subject 1972,to withdrawal under article 7. The vote the inof town

wishes,even plaintiffconstrued as awaycould not have taken the
power Despiteof the selectmen to theenact ordinance. the fact that
the wrong powerselectmen referred to the source of their to enact

ordinance,the it is still valid because there is fact anin alternative
Meredith,power. Piper 291,source of See v. 110 N.H. 266 A.2d

103 (1970).

Exceptions sustained.

All concurred.


