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Souter, attorney general, Michaud,David attor-H. Mr. Richard B.
attorneyney, Heed, general (Mr.and Peter assistant Heed orally),W.

for the State.

A.,Sheehan, Phinney, Green of Manchester Michael(W.Bass & P.
Dunn for theorally), defendant.

Bois, Bedford,Company, Inc., ofJ. Manchester News New
ofHampshire, corporation engaged distributinga in businessis the

Septemberperiodicals dealerships Hampshire.local New Into in
1976, by grand jury allegingthe that thean indictment was returned

July issue of Penthouse to LUVdefendant delivered the 1976
Pharmacy, Inc., this of Penthouse was obscene. Theand that issue

groundsdefendant moved to dismiss the indictment on various
including ground knowledge partno on of thethe that criminal the

alleged. subsequentlyThe an infor­defendant was State substituted
indictment, the same of­chargingmation for the defendant with the

adding language knowledgefense of the of theand the “with nature
contrary to The infor­magazine],contents the RSA 650:2. ...”[of

objection,mation andbywas allowed the court over defendant’s the
by applicablebe tomotion to dismiss deemed the court to thewas

information.
dismiss, SuperiorargumentsAfter the defendant’s motion to theon

of(Keller, J.) questions byCourt the All law raiseddenied motion.
pleadings, rulings, exceptionsthe were reserved andand transferred.
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de-the informationwhether(1)issues:defendant raises threeThe
definiteness, whether(2)alleged offense with sufficientthescribes

Constitution,Statesthe United1976) violates(Supp.RSA ch. 650
to betype of defendantthislegislature intendedwhether the(3)and

1976).(Supp.under RSA ch. 650prosecuted

IssueThe IndictmentI.
underdistributing obscene materialguilty ofbeIn order to

knowledgehadneed not havedefendant1976), a(Supp.RSA 650:2
knowl­have hadobscene, be shown tobut mustwasthe materialthat
States,Hamling Unitedthereof. v.of the contentsedge of the nature

de­informationthat thedefendant contendsThe(1974).87418 U.S.
itbecause doesof the offensealleges knowledge elementfectively the

knowledge of thedefendant receivedspecify or when thenot how
ofPenthouse, agentor thewhichJulyof 1976 issue ofcontents the

knowledge. This, defendantrequisite thethecorporation possessed
Hampshire Con­of the Newclaims, part I,of article 15is a violation

forbe held to answerprovides: subject“No shallstitution, which
fully plainly, substantiallyoffense, andany crime, or until the same is

formally, to him.and described ...”

An indictment or information “must inform the defend­[2 5]—
charged specificityant of the for which he withoffense is sufficient

he preparedso that knows what he be to meet that hemust and so is
protected being put jeopardy.” Bean,from twice in State v. 117 N.H.
185, 188, 1152, 1154 Inselburg,371 State(1977);A.2d 114v. N.H.
824, 827, 457,330 A.2d 459 An indictment or information(1974).

givegenerally statutorywill sufficient notice to the defendant of a
languagewhen the chargeoffense follows the of andthe statute al­

leges all the necessary speci­elements of the offense with sufficient
ficity. Hamling States,v. United 418 87,U.S. 117-18 (1974); State

supra; Inselburg,Bean supra;v. State v. 2 Wharton,F. Criminal Pro­
cedure 289 (12th 1975). Everyed. fact the State intends to prove,§
however, pleadeddoes not have to be in the Theinformation. test is
not whether the comprehensiveinformation could be more and cer­

To contrary,tain. the the onlyinformation need contain the elements
enoughof the offense and facts to specificwarn the accused of the

charges against him. The sufficiently apprisedinformation in this case
the beingdefendant he charged knowledgethat was havingwith of

magazine.the contents of a certain necessaryIt was not for the State
allegeto how or acquiredwhen the knowledge.defendant this

It necessarywas also not for the information to state which
agent corporateof the possesseddefendant knowledge maga-of the



258

an of­corporation withcharging aAn informationzine’s contents.
corporation beingisacts thefor whoseneed not indicatefense

Allen, (196128 329States Van F.R.D.charged. See United v.
Roofing Ass’n,& C.Detroit Sheet MetalUnited States v.S.D.N.Y.);

LodgeOregon City ElksState v.Supp. 1953);81 Mich.(E.D.116 F.
1189, BPO Elks, App. 124, (1974).520 P.2d 90017 Ore.No.

sufficiency of thechallenge to theThe defendant’s second
Thephrasethe “obscene material.”the use ofinformation concerns

magazine isallege exactly why thewould have the Statedefendant
allege facts fromshouldthe informationIt contends thatobscene.

could be found. Thismagazine in issueobscenity of thewhich the
inSupreme Courtby the United Statesargument was considered

Hamling de­In theStates, (1974).87Hamling 418 U.S.Unitedv.
inalia, mailing obscene materialwithcharged, interfendants were

defini­recognized that theThe Courtof 18 U.S.C. 1461.violation §
fact, The wordquestion of but one of law.not aobscenityof istion

legal ofterm, but a term art.merely descriptivenot a“obscene” is
change each indict­obscenity does not withoflegalThe definition

de­meaning giveto a“sufficiently legalinment; definiteit is a term
Hamling States,Unitedv.charge against him.”notice of thefendant

States, (1957). Be­118; 354 U.S. 476Roth v. United418 at seeU.S.
meaning giveto a de­legalinsufficiently definiteobscenity iscause

allegedhim, have to becharge against no factsof thefendant notice
finding of ob­support athat wouldin the indictment or information

in this case is suffi­the informationscenity. We therefore hold that
againstchargeof the it.the defendantcient to inform

Obscenity IssueThe StatuteII.

A.
¿theargument concerningof constitution-The thrust defendant’s

ality Hampshire obscenity statute, RSA 650 (Supp.of the New ch.
regulates expression protected under the United1976), is that it

California,in Miller 413 U.S. 15SupremeStates Court decision v.
(1973).

SupremeThe United Court in Miller establishedStates v. California
distinguishing protected byguidelines for between materialthe basic
amendments, unprotectedthe and obscene ma-first and fourteenth

three-prong of Milleroft-repeatedThe test is:terial.
contemporaryaverage person, applying‘thewhether(a)

the taken ascommunity work,would find thatstandards’
interest,.whole, appeals prurientto the . .a
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patentlydescribes, in adepicts orthe work(b) whether
by thedefinedspecificallyconductway, sexualoffensive

law; andstateapplicable
lit-lacks seriouswork, as a wholethe taken(c) whether

at 24.or value. Id.artistic, political, scientificerary,
isolating descriptionsforto a testattempted establishThe Court

Millerconduct.hard-core sexualof offensivedepictions patentlyor
335, 339,Harding, 114 N.H.27; see State v.California, U.S. at413v.

or de-definespecificallyState must646, The(1974).649320 A.2d
order toregulate init wishes towhichthe sexual conductscribe

public andthat hisin materialsto a dealer suchfair notice“provide
California,Millerbring prosecution.” v.mayactivitiescommercial

on thelimitationplace aintended toThe Court also413 U.S. at 27.
limitingnotregulate. Whilemaya Stateof sexual conducttypes

atently offensive[p]“(a)thatexamples, the Court saidto theseStates
per-oracts, normaldescriptions of ultimate sexualorrepresentations

repre-atently offensive(b) [p]or . . .verted, actual simulated [and]
functions,excretory andmasturbation,ofdescriptionsorsentations

types of hard-core sexualgenitals” were thelewd exhibition of the
California, at 25.regulate. Miller id.the States could v.conduct which

Miller test andof thepart (b)thatMiller make it clearCases after
lim­to be a substantiveCourt intendedexamples given by the werethe

In Jenkinsmay in statute.list itsa Stateitation on the sexual conduct
ex­theGeorgia, 153, the Court said that(1974),418v. U.S. 16­0—61

fix“certainly intended to substantiveweregiven in Milleramples
Amendment, onderiving from the Firstlimitations,constitutional

obscenity].subject determinationto such atype of material [ofthe
upholdMiller to anaspect ofwholly at odds with thiswould beIt

depiction of womanauponbased a defendant’sobscenity conviction
unanimouslycharged jurythough properlymidriff, even awith a bare

position inguilty.” The reiterated thisagreed on of Courta verdict
States, “MillerHamling 87, (1974):418 114 . . wasUnited U.S. .v.

of the First andlawin of substantive constitutionalspeaking terms
neitherbeyond which. is a limitFourteenth Amendments. . .[T]here

concluding particulargo in thatjuries maynorlegislative draftsmen
obscenitymeaning of thethe‘patently offensive’ withinmaterial is

to sub­has referred thisMiller The Courtset forth in the cases.”test
Illinois,See Wardobscenity opinions. v.limitation in recentstantive

States, 291 (1977).Smith United 431 U.S.(1977);431 U.S. 767 v.
legislaturethe exceededquestionThe whethertherefore becomes

VI (Supp.RSAlimitation in 650:1this substantive constitutional
This1976). section defines sexual conduct as:
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masturbation,uman sexual intercourse actual or simu-[H]
anylated, touchingor orperverted, genitals,normal theof

pubic or female,areas buttocks the human ormale orof
female,the the whetherbreasts alone or between mem-of

oppositebers of the same or sex or between humans and
anyanimals, depiction representation excretoryor of func-

tions, any lewd of flagellationexhibitions the genitals, or
the relationship.torture in context of a sexual . . . (Em-

phasis added.)
emphasizedIt is the ofportion the above statute which is trouble­

bysome. The kinds of specified legislaturesexual conduct therein the
certainlyare examplenot as tame as the bare midriff of Mr. Justice

Rehnquist Georgia,in Jenkins However,v. 418 153, 161 (1974).U.S.
they certainlyare examples givennot as “hard core” as the in Miller

emphasizedand Hamling,in categoriesJenkins and or the of sexual
Harding,conduct we enumerated in State v. 335, 341,114 N.H. 320

A.2d 646, (1974). sweep by legislature651 Such a broad the can
chillingcreate protecteda effect on expression, which is what the

Miller court wanted to avoid.

We must therefore hold the above-emphasized portion of
RSA (Supp.650:1 1976)VI violative ofas the first and fourteenth

of the Constitution,amendments United States and those listed
sexual activities bemust read out of that section.

B.

Defendant groundalso attacks the onstatute the that it does not
specify requisitethe scienter for a RSA (Supp.conviction. 650:2
1976) (amended by 1977, requiresLaws 199:2) that the defendant
deliver the obscene knowledgematerial with theof nature of the
contents, and RSA II (Supp. 1976)650:1 knowledgedefines as a

the of the of the“general awareness of nature content material.”
Hamling States,The claims is defective under v. Uniteddefendant this

specificrequire knowledge418 U.S. 87 because it does not(1974),
of the of thecontents material.

contending theseriouslyDefendant cannot be that distributor of
magazine everyan obscene must be shown to have known of detail

magazine may hand,of the before he be On the other noconvicted.
may anyone can contend that a distributor be convicted without re-

California,quirement (1959).of scienter. Smith 361 147 Thev. U.S.
amorphous issue, butarea between these extremes is at to us this is-
sue is thanmore of semantics substance.
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the(1966),502York, U.S.383NewStateIn Mishkin v. of
Ap­ofYork CourtNewtheCourt validatedSupremeStatesUnited

be “indefendant torequires theits statutethatinterpretationpeals’
SupremeTheof the material.”characterof themanner awaresome

upheldit theHamling, in whichMishkin intomade referenceCourt
have “knowl­needed todefendantthatjury instructioncourt’strial

said thatThe Courtof the materials.”edge “[i]tof the character
a de­thatprosecution showthat theconstitutionally sufficientis

hematerials dis­of thecontentsknowledge of thehadfendant
materials.”of theand natureknew the charactertributed, that heand
definitionslightIn of theStates, at 123.Hamling 418 U.S.Unitedv.

can­given approval, weSupreme Court haswhich theof scienter to
Having gen­aunconstitutional.1976) issay (Supp.IInot RSA 650:1

in ouris,of the materialof the contentsnatureawareness of theeral
ofof the characterawarebeing in some manneropinion, asthe same

contents, or char­knowledge nature,ofhaving thematerial, andthe
absolutely liable,a defendantdoes not makeof the material. Itacter

material; theof the statuteof the natureonly if he is awarebut liable
is therefore constitutional.

LegislativeThe Intent IssueIII.

corpora-of a distributorprosecutiontheThe defendant claims that
legislativeof intent:following expressioncontrary totion is the

express generalIt is the intent of the court that. . RSA.
actually responsibleonly personsapply to those650 . . .

pornographicof orproductionfor the and dissemination
1976, 46:6.obscene materials. Laws

legislature intended the statutethat theThe defendant theorizes
material, not to the mereapply only producerto of the andto the

agree theof We with defendant.distributor obscene material. cannot

1976) (amended byoflanguage (Supp.The RSA 650:2
legislature’s intent to attach crimi­1977, 199:2) manifests theLaws

corporation responsibleorliability just personthenal to more than
legislaturethe material. Theproducefor the decision to obscene

clearly corporations in theintended to include those individuals and
by language of RSA 650:2of This is indicatedchain distribution. the

agreesor“[S]ells, provides,delivers or or offers to(Supp. 1976):
sell, anyprovide,.deliver or . otherwise makes available obscene.
material;. possesses any purposes. . obscene of salematerial for the

(Supp. 1976)Ior other .” RSA 650:1commercial dissemination. . .
ofincludes in the definition “disseminate” the terms “distribute”

languagethis if itlegislatureand “sell.” The would not have used
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intended to exclude of material. We hold thatdistributors obscene
scopethe of thedefendant is within the statute.

ourproceedingsWe therefore remand for further consistent with
RSA (Supp. 1976).construction of ch. 650

Exceptions part;insustained remanded.

LAMPRON,J., sit;did not the others concurred.
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