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Shute, Engel Frasier,& of (Robert Steuk,Exeter by brief),L. for
plaintiff.the

Keefe, Dunnington Cappiello,& of (ThomasDover Dunnington,C.
Jr., by brief), for the defendant.

Douglas, appealJ. an findingThis is from of contempta arising
out of dispute concerninga zoningenforcement of the regulations of
the town of Nottingham. We orderreverse the below clarifyand the
distinction between civil and contempt.criminal

The defendant Waters, Inc.,Cedar is the owner of home,a mobile
located in plaintiffthe town of Nottingham in an area that is zoned
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sought enjointo the defend-agricultural.” plaintiffThe“residential
maintaining havinga home in the town without itant from mobile

anyof orconcretepermanent foundationplaced upon a “continuous
zoning ordinancesrequired by the townmasonry as wasother wall”

making re-(Supp. 1977) suchin see RSA 47:22-bthen effect. But
hearing master, Rockinghambefore a thequirements Afterinvalid. a

September 29,1976.granted injuctionthe onCounty Superior Court
zoningcomply the ordinanceto withThe court ordered the defendant

seasonablydays. The defendanthome within 30or remove the mobile
causing theappeal,the thuscase,a but later withdrewfiled reserved

3,on 1976.order to become final December
againstfiled1977, contempt was thenFebruary 9, a motion forOn

corporationBonser, president of the defendantwas theRobert who
dis-contemptmotion for wasits Theprincipaland stockholder.

Bonser, in24,1977, groundson the that RobertFebruarymissed on
Acapacity, proper partynot a to the suit. secondhis individual was

Inc.,naming Waters, as thecontempt filed Cedarmotion for was
contempt,incorporationfound the defendantThecontemnor. court

orderedfully comply 3,the order of December andordered it to with
fine ofin the amount of and apayment attorney’sof fees $500 $50

noncompliance May 2,1977.day daya for each of after
requestedmotion for andThe then filed a clarificationdefendant

plaintiff plansto foundationcompel the submit detailedan order to
plaintiffspecifications of the ordinance as thethat would meet the

May 1977, theinterpreted 6,was denied on andthem. The motion
attorney’s feesinpaywas ordered to an additionaldefendant $200

rehearing,for whichplaintiff. defendant filed a motionto the The
6,denied on June 1977.was

allegedplaintifffiled thatcapiasA for was in which themotion a
attorney’s capiasThepay fines and fees.the defendant had failed to

court,defendant, approvalthe of theJune The withwas heard on 6.
attorney. During hearing, attorneylay the therepresented by awas

that he was before the court “on anplaintifffor the made clear
petition.” Heequitable not a stressed that he waspetition, criminal

“civil, equitableamerely priorto court orders intrying enforce
jailNevertheless, imposed a five-month sen-the courtproceeding.”

notifying either him or the defendanttence on Mr. Bonser without
contempt. de-consideringit the matter to be criminal Thethat was

seasonably ruling,to theexceptedfendant Robert Bonser court’sand
Perkins, J.,and transferred the matter here.
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specificContempt is “an at common law —a andoffense
theseparatesubstantive that is and distinct from matter inoffense”

litigation contempt Towle, 42out of which the arose. State N.H.v.
540, purpose punishment544 of(1861). The character and the dis­
tinguishes Incontempt. contempt, punish­the two classes of civil the

complainant.ment remedial, coercive,is and for the benefit of the
Civil contempt proceedings may money payableresult in fines to the
complainant jailor in an sentence until the contemnorindeterminate
complies with the carrythe court order. contemnor toThus is said

“keysthe jail” pocketto the in and until hehis stands committed
performs required by Gompersthe theaffirmative act court’s order.

Range Co., Richards,v. Buck CheneyStove & 221 418 (1911);U.S. v.
288, purpose130 Me. (1931). prosecution155 A. 642 The of for

criminal contempt protect authorityis to the and vindicate the
dignity of punitivethe The determinate,court. sentence is and and
no amount of repentance Chandler,will Stern 62,remit it. v. 153 Me.
134 A.2d (1957).550

Contempts are also either direct or A direct con­indirect.
tempt is one presencecommitted in the of inthe court and its im­

view, clearlymediate of contempt beingall elements the observable
by e.g.,the See, parte Terry,court. Ex 128 (1888);U.S. 289 cf.

Costantino, 215,State v. 107 R.I. 266 A.2d 33 Indirect(1970). con­
tempt one presenceis committed outside the of the andcourt with­

havingout judge personal knowledgethe full ofeveryof element the
contempt. contempt depends uponof the proofEstablishment thus
of facts of the court judicialwhich could not take notice. Charles

Mackesy, 490,Cushman 135Co. v. 200 (1938). sig­Me. A. 505 The
nificance of the contemptdistinction between direct and indirect lies

procedural requirementsin the to which the court must adhere.

contempts may punished summarily.Direct be The word
summarily in timingas used this context does not refer to the of

action,the procedure. Summarybut to the procedure dispenses with
the issuance of process, complaintservice of answer, holdingand of
hearings, taking evidence, listeningof to arguments, filing legalof
memoranda, findingsof goessubmission alland that awith conven­
tional States,court trial. Sacher v. United 343 (1952).U.S. 1 The
summary powercontempt should be onlyused when the contemnor’s
conduct in presencethe of the openly threateningcourt is the or­
derly procedure of the publiclycourt or defying its authority.
Charles Mackesy supra.Cushman Co. contemptuousv. The behavior
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theimmediately imperils administrationmust constitute a threat that
justice.of

contempts punished summarily,to beFor direct criminal
of ob­give oral notice the conductthe court must the contemnor

must bethought contempt.served to The contemnorconstitute
in his If contemnor isgiven speakan to defense. theopportunity

pronounce Theguilty mayfound the court then sentence. court
contempt, re­the order ofsign,must and enter on record anprepare,

gave the con­citing observed and which rise tothe facts the court
See, Linsky, 866, (1977).379 813tempt. e.g., State v. 117 N.H. A.2d

(Theopen a numbered file entitled State v.separateThe court must
Contemnor).

hand, requestno for a find­case the court hadIn the at
mattering anyof In event the was an indirectcontempt.criminal

the Tocontempt proof before court. haverequiring and evidence
contempt, theproperly this as an indirect criminaltreated matter

placestating the time andprovidecourt would have had to notice
goingmatter before the court washearingof the fact that theand

have state thecontempt.to be a The notice would had tocriminal
contempt chargedconstituting the criminal and allowessential facts

shouldfor of a defense. The casepreparationa reasonable time the
misdemeanor; prove“the mustbe Staterespectsin all treated as a

Linskydoubt.”beyondthe its case a reasonable State v.elements of
course,of entitled tosupra. indigent, would,If the becontemnor

jurybe entitled trial ifThe would toappointed counsel. contemnor
greaterof siximposecourt to a sentence than monthsthe intended

guilty.the to be foundin the of correction were contemnor Id.house

contempt fact treated the same as acriminal is inBecause
Neff,In 20crime, against applies. re Ohiorightthe self-incrimination

distinguishedis from theApp. 213, (1969).2d 254 25 ThisN.E.2d
allocution, provided summaryof be in a criminalright which must

presencecontempt contemptuousdirect acts committed in thefor
court; right counsel, andcharges, proceduralof the formal to other

thebeing applicable immediacybecause of of con­matters not the
judge before whom theprompt byduct and need for action thethe

Essentially mat­42(a).See Crim. thiscontempt Fed. R. P.occurred.
at­by superior parties,court rule so thatter should be clarified

administer, distinguishfairlytorneys judges be able to andand would
between, contempt indirect con­and and direct versuscriminal civil

See, e.g., 42.tempt. Fed. R. Crim. P.
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into a criminal con­In this case the court converted a civil
following proper procedural stepsthe and thereforetempt without

Berberian,contempt be set aside. Coolbeth 354 A.2dthe must v.
AFSCME,City #70, Local1976);120 Pawtucket v. Council(R.I. of

1012, generally1976). See Civil and Criminal(R.I.353 A.2d 607
Hampshire,Contempt (1975).in New 17 N.H.B.J. 13

sustained;Exceptions remanded.

All concurred.

Hillsborough
No. 78-004

Stephen C. Nazzaro

v.

School District & a.Merrimack

April 25, 1978


