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CommissionPersonnel
No. 7533

J. DumaisRichard

v.

Hampshireof NewThe State

ComissionPersonnel

May 9, 1978

Sweeney Sweeney, Corey orally), for the(George& of Nashua D.
plaintiff.

Souter, attorney general McAuliffe, attorney,(StevenDavid H. J.
for theorally), State Personnel Commission.

appeal pursuantPer This is an to RSA ch. 541 from aCuriam.

Hampshiredecision New Personnel Commissionof the [hereinafter
dischargeupholding liquorthe the State commission’scommission]

plaintiff position managerof from retail II.his as assistant store
appeals rehearing.Plaintiff also denial of motion forthe his
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By January 28, 1976, liquora letter dated the State commission
apprised plaintiff discharge employment,the of his from State effec-

noon, January 29,1976. liquortive at The charged plain-commission
tiff following personnelwith the infractions of the rules and the

liquor operational permittedState store manual: periods longerbreak
minutes; open inside;than moneyfifteen left the safe with allowed

bottles;liquorthe use of broken excessively longfrom and took
supper breaks.

timely appeal commission, 98:15,Plaintiff filed a with the RSA
attorney general’s plaintiffand the specificationoffice served with a

dischargeof charges uponthe which his was attorneybased. The
general’s office him charged leavingnotified that he was with: the

openstore evening though largesafe for an entire even quantitya of
inside;cash was keeping large quantity topa of cash in the drawer
cabinet;of permitting employeesa file changeto make from the

open safe; placing transportingand depositsbank in his own auto-
advising employee same;mobile and a do allowingfellow to the and

employees damagedto remove the contents of bottles from the
store.

public hearingThe commission held charges April 23,a on these on
1976. At hearing plaintiffthis placedadmitted that he in un-cash

drawers,locked file that he left the office open,safe and that he al-
lowed store cashiers to changemake from the depositoffice safe and
funds into it. Plaintiff advanced departuresseveral reasons for these
from prohibitingthe rules placingsuch action. He denied night de-
posits in trunk,his own car but mightadmitted that he have counseled

employeean to do Noso. evidence was introduced to substantiate
allegationsthe liquorinitial of the regardingcommission excessive

supper breaks, condonation of excessive by subordinates,work breaks
or actual liquoruse of from privatebroken bottles. A investigator
did testify employeethat he observed an pouring gallona half of
whiskey into a wine bottle and that this placedbottle was later in a
bag and carried out of the store. He also testified that this occurrence
caused some comment and conversation and that this conversation

plaintiffreflected that the had often allowed the removal of contents
of damaged bottles.

The plaintiff’scommission affirmed discharge plain-in a letter to
10,tiff’s counsel Maydated 1976. The commission found “that the

charges against Mr. Dumais were Accordingly,substantiated. the
commission upholdhas voted to the of liquordecision the commis-
sion in the discharge of Mr. Dumais.” See Foote Statev. Personnel
Comm’n, 145, 148,116 355 412,N.H. A.2d 414 (1976) (court
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personneloverits reviewto effectuatefindings of basic factneeds
decisions).commission

com-rehearing before therequested a28, 1976, plaintiffMayOn
evidence, groundon thenewlyof discoveredon basismission the

com-allegedly made athe commissiondeputy director ofthat the
may havecommissiontheplaintiff thatindicated to thement that

thatreasons, groundon theandirrelevanthis dismissal forupheld
course ofduring theevidencemay receivedhavethe commission

pro-in thisimproperlybeen usedmight havehearing thatanother
rehearingformotionplaintiff’sdeniedceeding. The commission

7,1976.on June
commis-appeal: that theon thisraises four claimsplaintiffThe

re-insure effectiveadequate tofindings of factsion failed to make
rehearing;denying his motion forinview; the commission erredthat

basis for the comis-hearsay was theevidencethat uncorroborated
whichaction; discharge was a sanctionplaintiff’sthesion’s and that

concernsOnly second claimmatter of law. thewas unreasonable as a
rehearing, and the commis-forplaintiff’sforth in motionmatters set

notgivenbe to those claimsargues no shouldsion that consideration
provides pertin-in541:4rehearing.for RSAset forth in his motion

any decision of the commissionpart: appealent “No from order or
application forappellant shall have madeshall be taken unless the

application shall haverehearing provided and when suchas herein
on,made, urged,shall be reliedgroundbeen no not set forth therein

goodthe court forgiven any byor consideration the court unless
grounds.”specifyappellantthe to additionalcause shown shall allow

Adams, 687, (1977).Harkeem 117 377 A.2d 617v. N.H.Cf.

agreeWe with the commission that our review is limited
rehearing. RSAby plaintiffto the claims raised the in his motion for

541:4; State, 437, 443, 306,93Boston Maine 77 N.H. A.& R.R. v.
plaintiff309 court(1915). Because did not file a motion with this

setting uponforth the other claims and the facts relied to constitute
good cause, any part premature.on our on these claims isaction Cf.
Tremblay Hudson, 431, 432178, 180, (1976);116 N.H. 355 A.2dv.

56, 581,Londonderry Faucher, 454, 299112 N.H. A.2dv. 455­—­
however,opinion,of that the commission(1972).582 We are the

purpose rehearingofdenying plaintiff rehearing.in a The aerred
to to have been overlooked or“is to direct ‘attention matters said

decision,mistakenly originalin the and thus invites re­conceived
”upon uponconsideration the record which that decision rested.’

State, 516,Lambert 519, 396,Constr. Co. v. 115 N.H. 345 398A.2d



312

“mayprovides grantthat the commission such(1975). RSA 541:3
good is stated in saidrehearing opinionif in its reason therefor

motion.”
toin this motion that “new evidence has comePlaintiff asserted

would,by constru-light, it is believed the Petitionerwhich evidence
Petitioner, give grounds for the Personneling favorablyit to the

employment. . . .the termination of hisCommission to overturn
summary report was filed with the Commis-that written[and this]

the Peti-sion it believed contains information relative towhich is
by Petitionerpresentedshould be thetioner and which information
Commission; thisin to him to the Personnellightthe most favorable

time of hisnot available to the Petitioner at theinformation was
. . .”only public some two to three weeks later.hearing and was made

private investiga­opinion evidence of areportThis contains
generallyis favorableliquorfor the commission thattion conducted

va­proposes report challengeto use the to theplaintiff,to and he
imposed. argues reportHe that thislidity the sanction that wasof

per­compared managerto the and otheris so favorable to him as
sonnel, discharged,rather than as to demonstratewho were demoted

imposed uponhim.of the sanction on Basedthe unreasonableness
summary report to inreading transcriptthe and the referredour of

motion, opinionof that the commission couldplaintiff’s we are the
by plaintiff’sgoodno cause was shownproperlynot have found that

O'Loughlin Commission,Seemotion. State Personnel 117 N.H.v.
999, (1977).380 A.2d 1094

Remanded.


