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Ports-Associationthe in the circumstances.the of trusteesaction of
Dist, 661, 312659,School 113 N.H.mouth Teachers v. Portsmouth

power of thetheWe hold therefore that573, (1973).575A.2d
financialfacultyto for reason ofboard of trustees remove members

Bylawsby “duringexigency not the words term.”was limited
5,Art. 1.§

In view of the resultplaintiffThe for is setverdict each aside.
Theraised.unnecessary to the other issuesreached it is consider

isorder

Judgment in each case.for defendant

All concurred.
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Connor, Manchester, orally,James of byA. brief and for the
plaintiffs.

Wiggin Nourie, Rehnborg& of (Gordon orally),Manchester forA.
the defendant.

Per Bill equity brought by plaintiffs,curiam. in the Maurice
and Cecile toMaltais, by releasingrescind a release executed them

defendant, Grange Company,the National Mutual Insurance and its
insured all inliabilityfrom further connection with an automobile
accident that occurred 27, 1974, involving plaintiffon December the
Cecile the hearing,and defendant’s insured. After the court below

findingsmade and rulings and ordered that the berelease rescinded
plaintiffsand that the paidreturn the theby defendant. The$150

exception granting plaintiffs’defendant’s to the of the bill was trans­
by Brock,ferred J.
plaintiff,The Maltais,Cecile drivingwas her automobile in Man-

chester, HampshireNew 27, 1974, stoppedon December and while
stopat a hersign motor byvehicle was struck from the rear the de-

fendant’s She hospitalinsured. was taken to a she was exam-where
by physicianined a who her X-raysinformed that the he had taken

nothing wrongshowed her Nonetheless, plaintiffwith theback.
experiencedCecile pain herin back and neck.

A short time examination,after the byshe tele-was contacted
phone by adjustora acting company.claims for the defendant After

telephoneseveral adjustor, paymentconversations with the and after
by the companydefendant property damages,of all both of the
plaintiffs signed a freeing companyrelease the defendant and its in-
sured from all liability arising out of 27,the accident of December
1974. signed 10,1975.This release was on February

Some soughtmonths after the release was executed Cecile the ad-
vice of an attorney malpracticeon a medical anclaim for unrelated

attorneyincident. The suggested getthat she another examination of
her back experiencing painas she was still and discomfort. Cecile was
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by to an arthritic con-examined another Cecile testifiedthen doctor.
problemsin her that she had no before the accident.dition back and

plaintiffs claim ofapparentIt from the record that the make nois
procuringmisrepresentation partthe of the infraud or on defendant

in itsissue is whether the trial court correctthe release. The sole was
a fact and thatconcerningthere a mistake materialruling that was

legal rescindingbasis for the release.the mistake constituted a

inthere a mutual mistakequity affords relief when is“[E]
readilyby contract, ina covered the asreference to material matter

anythe case of other contract.”compromisethe case of a as in
TheMcMurray, 472, 115, 118466, (1915).McIsaac 77 93 A.v. N.H.

itsto andparty seeking proveis the the mistakeburden on rescission
parties. convinc­materiality understandingto of the “Clear andthe

proof” necessary that the lan­ing presumptionis to overcome the
oughtpartiesexpresses of the andguage of the release the intention

McMurray, atid.given legalfull McIsaac v.therefore to be its effect.
Mfg. Corp., 478, 479,119; Chicopee 94474, 93 at Bee v. N.H.A.

A.2d 897, (1947).55 898
to the re­a that materialWhether a mistake relates to matter was

depends upon parties makingof in the con­lease the intention the
dispute litigationpurpose“If their was to terminate all andtract.

negligenceliabilitythe forbetween them in reference to defendant’s
injuries resulting damages, in­causing plaintiff’sin the and for the

unknown, words, if thecluding and otherboth the known —in
plaintiffpaid bymoney by the defendant and received thewas

for thesimply controversy compensationto asavoid further and not
injuriesto of wouldplaintiff’s injuries, mistake as the extent his—the

119;McMurray, 473, atimmaterial.” McIsaac 77 at 93 A.be v. N.H.
Cogswell OfRailroad, 379, 101 145 course(1917).see 78 N.H. A.v.

singularcompromise may be entered into theagreementa not with
thepurpose avoiding litigation compensatingfuture orof either

litigation inci­“Compensation being given, is avoided as anreleasor.
soughtsought, yetis if is to bedental result. But even if the result it

accomplished by compensation, mistake inmeans of then a material
compensation gives rightthe of the to have the releasemeasurement

587,Company, 232, 234,canceled. .” Poti v. 83 140 A.. . N.H.
589 (1928).

present topastThe relate to a or fact materialmistake must
of intendedagreement, injuriesthe such as the nature or extent the

opposedcompensated by settlement, prophecyas orto be the to
opinion prophecy,to future mistake or inrelative events. in“[A]
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event, such as thean uncertain futurein belief relative toopinion, or
and therecovery from,from, quickness ofdevelopmentsprobable

asa mutual mistake willinjury, is not suchpermanence of, a known
481,Chicopee Mfg. Co., at 5594 N.H.Bee v.avoid the release.”

Company, 234, 140 at 589.899; 83 at A.at Poti N.H.A.2d v.

theevidence to sustainthere is not sufficientIn this case
finding thereimplied thatrescinding the release and itsordercourt’s

to the naturesettlement asat the time of thewas a mutual mistake
to intro­plaintiffsThe failedplaintiff injuries.or extent of Cecile’s

injuryan morethe accident causedany medical evidence thatduce
conditionpreexistingathought aggravatedororiginallysevere than
other evi­There was noparties originally unaware.of which the were

partiesthecould find thatthe courtdence introduced from which
byinjuries causednature or extent of theas to thewere mistaken

agreement.toany other matter material theiraccident, or as tothis
beordering that the release rescindedAccordingly court erred inthe

groundon the of mutual mistake.

Exception sustained.

sit; JOHNSON, JJ.,BEAN and satBOIS, JJ.,LAMPRON did notand
by assignment under RSA 490:3.
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