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event, such as thean uncertain futurein belief relative toopinion, or
and therecovery from,from, quickness ofdevelopmentsprobable

asa mutual mistake willinjury, is not suchpermanence of, a known
481,Chicopee Mfg. Co., at 5594 N.H.Bee v.avoid the release.”

Company, 234, 140 at 589.899; 83 at A.at Poti N.H.A.2d v.

theevidence to sustainthere is not sufficientIn this case
finding thereimplied thatrescinding the release and itsordercourt’s

to the naturesettlement asat the time of thewas a mutual mistake
to intro­plaintiffsThe failedplaintiff injuries.or extent of Cecile’s

injuryan morethe accident causedany medical evidence thatduce
conditionpreexistingathought aggravatedororiginallysevere than
other evi­There was noparties originally unaware.of which the were

partiesthecould find thatthe courtdence introduced from which
byinjuries causednature or extent of theas to thewere mistaken

agreement.toany other matter material theiraccident, or as tothis
beordering that the release rescindedAccordingly court erred inthe

groundon the of mutual mistake.

Exception sustained.

sit; JOHNSON, JJ.,BEAN and satBOIS, JJ.,LAMPRON did notand
by assignment under RSA 490:3.
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Souter, attorney general, Morris,David H. James E. assistant attor-
ney general, Puffer, attorneyand Mark H. for theorally),{Mr. Puffer
State.

Walsh,Emile R. Bussiere and Richard J. of Manchester Walsh{Mr.
orally), for the defendants.

Craig, Wenners, Craig McDowell,& of Manchester A.{Vincent
Wenners, fororally),Jr. intervenor Housing Authority.Manchester

Sheehan, Phinney, Green,Bass & of Manchester MercerW.{Lee
orally), for intervenor Realty Corporation.Hamilton

Bois, presentsJ. This case the question whether the condemnor
or the partylandowner openis the entitled to and close an eminent
domain trial superiorheld in the damages takingcourt to assess for a

property.of RSA 498-A:27 (Supp. 1977). althoughWe hold that the
proofcondemnor has the burden of and as a matter of course should

be accorded privilege openthe to close, assignmentand the of this
privilege is within the court’s sound discretion.

The parceldefendants herein owned a of land in InManchester.
1974,October the State notified them portionthat a theirof land

was to be taken for an highway.interstate Having failed in an at-
tempt negotiateto a settlement with the landowners, the initi-State
ated proceedingscondemnation in Hillsborough County Superior
Court. It filed taking”a “declaration of depositedand thefunds with
court, thereby acquiring possession.title and RSA 498-A:5 (Supp.
1977). Pursuant RSA 498-A:23 (Supp.to 1977), the clerk of court
assigned the case to the State commission of eminent domain for an
assessment of Thedamages. commission report,issued its and the de-
fendant appealed to the superiorlandowners court.

Under RSA 498-A:27 (Supp. 1977), superiora thetrial de novo in
court is limited question Mullavey,to the of damages. J., the Trial
Justice, denied the the prerogativelandowners opento and close the
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Theto the State.prerogativethe and accorded suchjurybeforecase
ex-excepted merit of theirseasonably ruling;to this thedefendants

theception is issue before us.
Housing Au-Corporation and the ManchesterRealtyHamilton

per-question,the werethority, litigationin that raises sameinvolved
tomitted intervene.

part“no of a man’sprovidesOur Constitution thatState
applied public uses, withouthim,be from or toproperty shall taken

people.”representative bodyof of theconsent, or that thehis own
only Statespt. Hampshire one of twoI,Const. 12. isart. NewN.H.

toa is entitledspecifyingwith not that condemneeconstitutions
Greene,compensation” deprived property.his“just when he is of

3)Hampshire, (No. (1959).in New 1 12Eminent Domain N.H.B.J.
right just compensationLong ago, however, this court inferred a to

Const,private rights, N.H.from our constitution’s reservation of
Androscoggin Improv. Co.,pt. E.g., Thompson 58I, Riverart. 12. v.

Fernald, 444Mfg. 47108 Great Falls Co. v. N.H.(1877);N.H.
Bridge,Bridge Hampshire 7 35Piscataqua New N.H.(1867); v.

Quimby, J.,590, (Doe,Orr dis­(1834); (1874)see 54 N.H. 603v.
compensa­justofrequirementWe the constitutionalsenting). read

proving by aimposing the the oftion as on condemnor burden
preponderance trial RSA 498-A:27evidence,of the at a under

in(Supp. price for land does1977), that the it offers condemned
compensatejustlyfact the condemnee.

feasibility proof thejustice placingThe the of onand of burden
by legisla-State, condemning authority, recognizedor other was the

when, reportsture as a result of “Interim Commis-direct of the two
Study Domain,”to of RSA 498-Asions Laws Eminent it enacted ch.

(Supp. 1977). representativesThe of thathouse stated bill]“[this
single byproposes procedure taking propertya uniform for ofthe

any governmental authority, complicatedfaster,should be lesswhich
the (1971).and more beneficial to Jour. 1182landowner.” N.H.H.R.

concurred, stating purposeThe senate the of the bill thethat was
relatingand tosimplificationunification of all statutes condemnation

provide simpler, wayso to for a and more of landequitableas easier
being being fairlytaken compensated.and landowners heard and

aChapter (Supp. 1977) as(1971).Jour. 1544-45 498-AN.H.S.
protects rights by imposingwhole the ofproprietary the individual

proceduralnumerous burdens theon condemnor.
originally proposed provided proceedingsThe bill as in beforethat

the eminent shall be deter-commission,domain of fact“[i]ssues
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upon probabilities proofmined the of and thebalance burden of
upon Origi-be (Supp.shall the condemnor.” RSA 498-A:19 1977).

nally appeal directly supremefrom the commission to the court was
provided senate, however, proposed (Supp.The RSAfor. 498-A:27

amendment, statingas an1977) appeal provisionsthat “the the[to
superior provides personthat the takenbeingwhose land iscourt]

righthas the trial ifjuryto a not satisfied with the of com-award the
(1971). legislativemission.” N.H.S. Jour. 1545 Both knew thebodies

proofburden of condemnor,before the on the andcommission was
providenot a apply appeal.did that different rule on We therefore

proof condemninghold that the of onburden should remain the au-
thority appeal superioron to the court.

Usually party bearing proofburden trial isthe the of at
Hardyopenentitled to jury.first and close last the court or v.before

Merrill, Judge Stone,56 593(1875);N.H. 227 Probate 44 N.H.v.of
(1863). Strictly speaking, however, open privilege,to and close is a

right;not a automatically bearingit to thepartydoes not accrue the
Seelyproof.burden of Co., 339,See v. Manhattan Ins. 73 N.H.Life

Amoskeag Mfg. Head,61 A. 585 (1905); 59 (1879);Co. N.H. 332v.
Woodman,Boardman v. 47 120, (1866) (Doe, J.,N.H. 140 dissent­

ing. althoughTherefore, as superiora matter course the courtof
permitshould condemning authority openthe to emi­and close the

nent damages trial,domain we hold that the court tohas discretion
assign such prerogative any partyto proceeding.to the The court’s
exercise of this will not be aside exceptdiscretion set for manifest

Lynch Bissel,See 473,abuse. 99 116v. N.H. 121 (1955);A.2d
Young,Blaisdell Seelyv. 6 441185,90 N.H. A.2d Man­(1939); v.

supra.hattan Ins. Co.Life
In both the barcase at and the case of the intervenors there has

been no showing prejudice bythat actual and substantial has resulted
assignmentthe openat trial of the order, therefore,and close. Our is

Exception overruled.

sit;LAMPRON,J., did not the others concurred.


