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theSinceRugo, (1961).Supp. 958190 F.Bonsant v.(1913);1094
by RSAprescribedsix-year periodthewithinwas commencedaction

suit topermitted thehavetrial court should1975), the(Supp.508:4
proceed.

sustained;Exceptions remanded.

assignmentby specialsit; BROCK, J., satJ., did notLAMPRON,
490:3; all concurred.pursuant to RSA

CountyCourt,Probate Carroll
7873No.

ThompsonBemisof AliceIn re Estate

May 17, 1978
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Cooper, Walker,Hall & of Rochester Russell Shillaber(C. orally),
for the executors.

Batchelder, special assignment pursuant(By 490:3.)J. to RSA
petition by Thompson,On the executors of the estate of Alice the

Court, (Shea,County J.) following ques­Probate Carroll certified the
pursuanttions of law to this court to RSA 547:30:

paymentWhere the1. does burden for of death taxes
payfall thewhen direction of the testatrix to such taxes

partiallyfrom the residue of the estate fails?
If apportioned, may apportion-2. the death tax is to be

against by wayment be of inenforced an intervivos trust
personam jurisdiction over one of the three trustees when

corpus remainingthe trust and the locatedtwo trustees are
in Massachusetts?

ThompsonAlice 17,B. died testate on November 1972. Several
Thompson,months before her death that suffer-Mrs. aware she was

ing cancer, will, trust,from terminal threeexecuted documents: a a
aand trust amendment.

Shortly Thompson substantiallyher death,before transferredMrs.
intangible personalall her property, $4,072,707valued at for federal

purposes, Thompson’s disposedestate tax to the oftrust. willMrs.
personal tangible personal propertyeffects and herto husband and

gave legacies totalling $57,000children. She then named indi-to
viduals, $2,000 charities, legacyto each of two named and a to

percentPlanned equal adjusted grossParenthood to two of the estate
($90,834 finallyas determined for federal estate tax Thepurposes).

paidwill directed that death taxes be out of the and not beresidue
apportioned, as follows:

I legacy,direct that all succession, inheritance and estate
may bytaxes or taxes of payablethat nature which be rea-

my paid myson of death be out theof residue of estate as
expenses appor-of the administration thereof and not be
tioned, give myI power authorityand to executors full and

pay, compromise settle, anyto or adjustand otherwise of
such taxes. . . .

On return,audit of the federal theestate Internal Revenue Service
disallowed the charitable deduction the threeclaimed for charitable
gifts under the This inwill. resulted total death taxes for the estate

$856,516.of The charitable deduction was-disallowed under section
2055(c) paymentof the Internal Revenue groundCode on the that
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only ex-notas directed wouldthe residuetaxes fromdeaththeof
$256,793,probate ofestatethe entirebut alsotinguish the residue

payment ofmakingandbequests,charitablethereby abating the
of death uncertain.on the datethem

the Uni-adoptedhavethatamong the StatesHampshire isNew
providesAct2 of thisApportionment SectionTax Act.form Estate

inpersons interestedamong allapportionedbedeath taxes shallthat
ThereRSA 88-A:2.provides.”the will otherwiseestate nlessthe “[u]

betaxesthat deathThompson’s will directedthat Mrs.questionis no
apportioned, sonot beof the estate andagainst the residuecharged

liability thetaxcover thebeen sufficient toresiduethat had the
Estate,re 116In Robbinsapportionment.requirenotstatute would

440,Estate,re Crozier 105 N.H.In248, (1976);679N.H. 356 A.2d
Estate, 307, 185104In re N.H.Whitelaw(1964);201 895A.2d

isthe residuecase, however, becauseIn the instant(1962).A.2d 65
taxes, the testatrix’of deathpay the entire amountinadequate to

whetherquestion arisesfully out, and thecannot be carrieddirection
isthat the residuethe extentapportionment applies tothe statute

payto the taxes.insufficient

taxes,residuary before thatestate“If there is a tentative
expenses, debts, administrationabove funeralis, amount over andan

enough todevises, but notexpenses, preresiduary legacies andand
residue,imposed upon thebeenin full the tax burden which hasbear

payto theonly partial failure of the direction taxesthere is a [from
pay taxes in accordanceamount should be used toresidue], and such

per­upon theclause, and the balance of the taxes fallswith the tax
Thus,tax whereproperty liable in the absence of a clause.andsons

pay the full amount of the taxresiduary adequateis not tothe estate
it, deficiency be met from otherimposed upon the cannotburden

residuarythetax, to the extent it exceedslegacies, and the estate
appor­apportioned in accordance with theestate, equitablybemust
Provi­Annot., Construction and Willstatute.”tionment Effect of

Relating InheritanceExpressly Burden Estate orto thesions of
Taxes, (1976) (footnotes453-54122, at69 A.L.R.3d § 43[a]

apportioned under the statutebeThe view that taxes mustomitted).
pay of theto taxes outthe extent that the testator’s directionto

Annots.,inaccepted. The cases are collectedgenerallyisresidue fails
247,122, (1976),452-60 71 A.L.R.3d43 at69 A.L.R.3d § [a]

199, 11 at 234-37(1976),21 at 338-43 and 37 A.L.R.2d §§
carrysought foremost to out thecourt, however, has(1954). This
taxes, and hasplan to the incidence of federal and Statetestator’s as
theunnecessarily in its construction of testator’snever been literal
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681;Estate, 250,at atIn re Robbins 116 N.H. 356 A.2dpurpose.
In theEstate, 308, 185 at 66.104 at A.2dIn re Whitelaw N.H.

purpose directingthat thatfound the testator’s incase,Whitelaw we
legateesprotectpaid specificto thebe from the residue wastaxes

held if the residuebearing burden, and thatanyfrom tax therefore
tax the bepay the federal estate balance shouldwas insufficient to

specific legaciesthe weregeneral legacy beforepaid singlefrom the
bulk of thecharged Here, however, because the vastwith the tax.

nonprobate abateproperty, legaciesall willtaxable estate ofconsists
the all deathentirely chargedif the is with burden ofprobate estate
paidbe residueIf the that taxes from thetaxes. testatrix’ direction

ousting apportionmentbe as theapportionedand not were construed
spare legatees sufferingthestatute to fromentirely, a clause intended

operate them ofany legacies deprivetodeduction in their would
accu-legacies entirely. We that thistheir do not think construction

appor-rately theintent,reflects and therefore hold thatthe testatrix’
applies to the is insufficienttionment statute the extent that residue

Dumas, 909,payto the See In re Estate 117 N.H.death taxes. of
836379 A.2d (1977).

apportionment canThe next decree of bequestion is whether the
against the and theenforced the trust when two of three trustees

corpus Massachusetts, providesin and the thattrust are located trust
governed by The resides init shall be Massachusetts law. third trustee

Hampshire subject personal jurisdiction in this State.New and is to

apportionmentapportionment requires amongOur statute
persons estate, provides,all in the the willinterested unless otherwise

notwithstanding “persons mightin thethat interested estate” be
of property maynonresidents or that some the taxable be located

RSA RSA the in­(c);outside the See In88-A:1(a),State. 88-A:8.
case, primarystant one of the and beneficiaries of thecotrustees

subject personal mayis the jurisdictiontrust to of our courts and
by liabilityapportionment.therefore be a decree im­Anybound of

posed by Hampshire Apportionmentthe New Act on the cotrustees
would entitle the to from liabili­trustee reimbursement the trust for

properlyties incurred or to from in satis­propertyexoneration trust
liability. Morson,of 678,faction the tax Turner 316 Mass. 57v.

Scott,N.E.2d 18 (1944); Trusts,3 W. 244 We(1967). therefore§
think that the questionsecond should be answered “Yes.”

Remanded.

GRIMES, JJ., sit;LAMPRON by spe-and LOUGHLIN,did not satJ.
assignment pursuant 490:3;cial to theRSA others concurred.


