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BillCo., 1973);399 Cir.(4thMotor 479 F.2dFordSee Matthews v.
Mulchahy, Civ.Oldsmobile, (Tex.533 S.W.2d 160Inc. v.McDavid

Co., Inc.,Pearson FurnitureWilliams &App. v.1976); Shofner
of SalesNordstrom, LawApp. 1970);Rep. (Tenn.48 Ct. R.8 UCC

75, (1970).76§§

Exceptions overruled.

All concurred.
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CoxShea, R.Burns, Bryant, Hinchey, (PaulCox & of Dover
plaintiff.for theorally),

Kohls, ofWadleigh, Starr, Peters, (Theodore& ManchesterDunn
Wadleigh for the defendant.orally),

rule thatanother facet of ourcase involvedDouglas, J. This
compen­employee has collected workmen’spermits injuredan who

Seeemployee.party against a fellowa third actionsation to maintain
Co., 1, 369 A.2dgenerally Hampshire 117 N.H.Vittum New Ins.v.

Tuttle, 349, 101Merchants 98 N.H.(1977);184 Mut. Cas. Co. v.
(1953).262A.2d

treasurer, and solepresident,theThe defendant before the bar is
Company, aManufacturingthe Parkstockholder and a director of

components.producing shoecorporation engaged inMassachusetts
the eve-employed plaintiffthe onApril 1970, corporationIn that

fifthOn hispress as a “dinker.”ning operate powerto a knownshift
plain-that thecompany, the die on the machineday of work for the

totryingincuttingin the board andoperatingtiff became stuckwas
acci-slipped. The machine was activateddislodge die,the his foot

He suffered seri-dentally plaintiff’s left hand under the die.with the
amputation of theresulting partialin a hand.injuriesous

being re-defendant,recovery that theplaintiff’s theoryThe of is
theduty providebreached his tosponsible safety plant,for in the

modifying dangerousplaintiff place in not awith a safe for work
atand availableby installing proper guards that were knownmachine

industryheavily voluntaryHe on athe time of the reliesaccident.
atdenying breachin tosafety defendant,The additionstandard.

thebecauseplaintiff’sthe actiontrial, argues that RSA 281:12 bars
theemployedego corporation,of the whichdefendant was an alter

Aduty corporate responsibility.plaintiff, the was aand defendant’s
ofplaintiff in the amountin a verdict for thejury trial resulted

RSArelating bar ofexception to the$85,000. The defendant’s
only by Goode,the question281:12 is transferred J.

onlyHampshire one ofnoted, New isthe defendant hasAs
by com­employees covered workmen’spermitfourteen States that

em­againstactions fellowpensation law tortto maintain common
Tuttlestatutory interpretation inofployees. We did this as a matter

Hamp-consistently. See Vittum Newthat rule v.and have adhered to
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person‘aCo., 369 at 187.5, A.2d “[E]ven117 N.H. atshire Ins.
can stillall threedirector, stockholder, orcorporate officer,who ais

being held ac-purposes ofco-employee foramerelybe astreated
” Liberty Ins.Mut. Co.alsoSeedamage . .’in a suit. . Id.countable

Co., 15, (1976).89112, 351 A.2dHome Ins. 116 N.H.v. Indemn.
a narrowVittum, there isrecognized inimplicitlyHowever, as we

per-Thesecorporations.theirpersons egosare ofclass of who alter
doingof busi-advantageslegitimateincorporate obtain thesons to

savings.liability and taxcorporate form, e.g., primarily limitedness in
derive from hisusually notego’s income doescorporateThe alter

incorpo-peopleVerycorporation’s suchownership of the stock. few
day-to-dayprovide theirtorelythen on their dividendsrate and
least theirsole, or atprovides theirSince their businessincome.

corpora-bythey employed theirbecomeprimary, income,source of
They theirhigh officers. derivetion, usually as one or more of its

salary theyfrom the receive.income
the funda-he has not alteredperson incorporates,When such a

We that thisbusiness, merely its believemental nature of his form.
deriveprotection heform vitiate the wouldchange of should not

proprietor-a solehad asfrom RSA 281:12 he chosen to do business
ego be-ship partnership. Nevertheless, corporatethe alterin whenor

roleemployee corporation,of his he assumes the additionalcomes an
liableemployee. employee, he then becomesof a As a fellowfellow

also em-any duty colleaguesof he who arefor the breach owes to his
Co.,ployed Hampshire 117by corporation.the Vittum New Ins.v.

Tuttle,187;369 98 N.H.5,N.H. at at Merchants &c Co. v.A.2d Cas.
264; Liberty Home Indem.352,at 101 A.2d at Ins. v. Ins.Mut. Co.

Co., 14-15,116 N.H. at 351 A.2d at 894.
thehand, agreed pretrialIn the thatthe case at it was in order

Lewis,against employee,action had “been a fellow Richardinstituted
Manufacturing CompanyPark and waswho is the sole stockholder of

safety pro-supervisor plant charge implementingthe the in ofof and
being president Thus thegrams, along the andwith treasurer. ...”

employee not inquestion of whether defendant a fellow waswas
responsible toDuring trial the defendant that he wasissue. testified

factory” and do wasensure a “safe for the workers would “whatever
agreedHenecessary theto make the machines safe for workmen.”

rely upon he make therightthe workers had a to the fact that would
operation safe.

question immunityThe of on one factor­—­whetherturns
responsibilitycorporate the ofegodefendant as the alter assumed
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personally employee. ofproviding machines as a Whichsafe fellow
being performedthese ordinarilyfunctions is at the time is a ques-
jury.tion of fact disputefor the Thus in a trial a overwhich contains

person nominallywhether a who employeris not an is immune from
under 281:12, point pre-suit RSA two questions on this must be

onlysented to the jury questionunless the evidence on either would
support findingone as a of jurymatter law. The must determine

corporatewhether the ego, personsdefendant is the alter a class of
very Co.,that Hampshireis small in See Vittumnumber. v. New Ins.

117 5, juryN.H. at If is,369 A.2d the finds that he it next187. must
determine allegedlywhether the he isperformed negligentlyfunction

responsibility corporationa of the em-responsibilityor a of one
ployee to another. the corporateUnless defendant is both the alter
ego and performing corporateis a he noresponsibility, will derive
immunity from RSA Especially lightso in New281:12. is this of
Hampshire’s “employer,”view of who is an and thereforerestrictive
exempt Gypsum Co., 314,from See LaBontesuit. v. Nat. 110 N.H.

Cody,269 Camp Inc.,A.2d 634 (1970) and Ransmeier v. 117 N.H.
736, 378 A.2d 752 (1977).

onlyThe re­requesteddefendant here instruction thatone
to prescribedlates the test we have above. That instruction assumed

that the oncorporate ego onlydefendant was the alter and focused
placewhether the failure to on ofguards the machine was an exercise

“executive The themanagerial judgetrial did not submitdiscretion.”
jury. sayinstruction to the We of re­cannot as a matter law that this

fusal constituted an abuse of inadequatediscretion. The instruction is
grounds:twoon it jurydoes not allow the if the facts ofto decide

ownership corporate ego identityestablish the alter and it confuses
“managerial “corporate manage­responsibility.”discretion” with A

sufficientlyrial decision can still be the em­responsibility of one
ployee to so inapplicable.another that the bar of RSA is281:12

Because the defendant adid not submit a sufficient instruction on
saymatter on hewhich carried the of proof,burden and we cannot

aas matter of that corporate egolaw the defendant is a alter who
corporatewas performing function, upholda judgmentwe the of the

trial court.

Exception overruled.

sit;Lampron, J., notdid the others concurred.


