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possiblespeculateWe need not about what other area of cover-
age, any, companyif be left it exclusion means what thewould the

companyIf the snow removal hazardclaims it means. the intended
meaning urges, plainerto have the narrow it now it should have used

language description personin its of the hazard. No reasonable would
broadlyclearlybelieve that the and defined hazard of snow removal

specific premium chargedfor which would for anda was all intents
purposes Seebybe eliminated the exclusion relied on here. Lumber-

Pattee,men 298,Mut. Cas. v. 108 234N.H. A.2d 537 We(1967).
policy plaintiff’shold that the covers the claim.

Remanded.

All concurred.
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Gormley fororally), theGormley, O.(Arthurof NashuaStein &
plaintiff.

Goodwin,P.A., Nashua, Proctor &of and& MazerollePrunier
orally),Prunier for theBoston, (Gerald R.Hoar, of Massachusetts

defendants.

declaratoryGrimes, judgmentJ. In action the isthis issue
imposed plaintiff’s bycovenants on landwhether certain restrictive

enjoinedvoid and the defendantsdeed should be declared null and
covenants.enforcing provisions of said restrictivefrom the

Realty Corporation1964, (hereinafterIn October Riverside
thirty-threeconveyed except acres toall of its land“Riverside”)

Onstockholders of Riverside.Fournier, for theFleurette as trustee
shoppingdefendants, intending developto a22, 1964, theOctober

ofoptions outstandingall of stock Riversidecenter, on theobtained
1964,23,shareholders, and on or about Octoberfrom the Riverside

therebyoptions acquired thirty-the and thethe defendants exercised
followingagreement contained theoptionacre tract. Thethree

covenant.
conveyed to thepreviouslythe landIn connection with

Shareholders) by the Riverside(the RiversideOPTIONORS
agreeOPTIONORS covenant andRealty Corporation, the

goods, goods, gro-selling hard softno retail businessthat
anyfurniture, appliance, orceries, drugs, hardware [sic]

enterprise competitive alreadybusiness business exist-with
proposed shopping (ex-in the centering contracted foror

byrestaurant) any prejudicialusecluding motel with or
unsightlynoise, appearanceor withreason or odor[sic]

by OPTIONEES of River-the intended or actual use the
beRealty Corporation (the defendants) permitted.willside
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parcelthirty-three acre1965, thein andliquidatedwasRiverside
Vickerry Realtyfordefendants as trusteesto thewas transferred

Vickerry con-“Vickerry”). thereafterCompany (hereinafterTrust
which included a bank.shoppinga centerstructed

par-conveyedtrustee, a ten-acre29, 1967, Fournier, asOn March
byconveyed to herforty-acre tractpart of thecel of land that was

parcelthe toexpressly subjectedTheplaintiff. deedRiverside to the
April 7,Onagreement.optionin therestrictions containedthe

CorporationRealty (hereafterconveyed to Barham1969, Fournier
part of the landparcel land, which was also“Barham”) one-acre ofa

deed contained thebyher Riverside. Thispreviously conveyed to
option agreement and thecontained in thesame restrictions as those

plaintiff.deed to the
a bankto constructWhen it became known that Barham intended

against Barham andland, brought an actionon the defendants
The matterin Barham’s deed.Fournier to enforce the restrictions

to enforce therightto waive theirby agreeingsettled defendantswas
agreement to lease twoin return for Fournier’srestrictive covenants

immediately adjacent totwenty-four acres,parcels, totalling about
executed betweenthirty-three acre tract. The lease wasdefendants’

Vickerry, asdefendants, of butFournier and the not as trustees
Trust,newly trust, Vickerry Realtytrustees of a established Coliseum

substantially identical to thosearetrustees and beneficiarieswhose
Vickerry.of

Deed of Declaration1972, trusts executed aIn October the two
County Registry establishingDeeds aHillsboroughin ofrecorded

community shopping center, anddevelop premisesthe as aplan to
which was leased todepartmentthereafter a store was constructed

Montgomery Co.,Ward Inc.
May 1975, plaintiff began seekingIn this action to have the restric-

nullparcelon declared and void on the basis thattions its ten-acre
prior ofacquiesceddefendants had in violations the same restrictions.

dismissed,hearing court, petitionbefore the the was andAfter a
Goode, plaintiff’s exceptions.J., transferred

sufficientlyThe to find hadcourt refused that conditions
changed purposein the area to defeat the of the restrictions. There­
fore, plaintiff changedcannot defeat the restrictions on the basis of

Goldbury Tinson, Inc., 271,See Alconditions. v. 115 N.H. 338
A. 2d 556 (1975).

optionThe covenant in the under which defendants ulti­
mately thirty-three parcelacquired shoppingtitle to the acre center
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plaintiff, in accordancein deed to includedand the restrictions the
benefit thecovenant, were intended towith aforementionedthe

expressly imposed in thethirty-three wereacre tract. The restrictions
plaintiff, defen-and thereforeoption in 1964 in the deed to theand

reciprocal orupon implied equitableservitudesrelydants need not
Kattar,rights. 424,See Fournier (1968);V. 108 N.H. 238 A.2d 12

ThatHospital 335, (1932).A. 137Gage, 85 159Nashua v. N.H.
theis andrun with the land clearthese restrictions were intended to

by inclu-land is further evidenced thetheythat run with theintent
Suchfrom Fournier as trustee.the in the deedssion of restrictions

lawregardlessState of what thein thisrestrictions are enforceable
626,Crosley Building Corp., 117 N.H.may DeBlois v.be elsewhere.

376 143 (1977).A.2d

againstofThe failure to enforce thedefendants restrictions
plain­enforcing againstthem thepreventBarham does not them from

obtaining abytiffs. The defendants afterBarham action was settled
them, andground land, advantagewas toadjacentlease on which an

Seedirectly injurious to them.buildingthe of was notthe bank
Prescott, 108,Duhamel 101 134 (1957).v. N.H. A.2d 703 The use

byby purposesfor not con­acquiredof the land lease the defendants
plaintiffsnot the from thesistent with does releasethe restrictions

trusts, althoughof both andtrusteesrestrictions. Defendants were
a com­held in a different trust there wastechnicallythe land was

withmergerif was not in fact amunity of interest so that there
regard restrictions,the toto the defendants were entitled consider

they nothavesuch circumstancesthe use to Underbeneficial them.
against plaintiff preventright the tolost their to enforce restrictions

v. Prescott“directly injurious” to them. Duhameltheyusea consider
464, (1965).A.2d 905Varney Fletcher, 213supra; 106 N.H.v.

Exceptions overruled.

All concurred.


