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BerryLegal Assistance, (Elliottof ManchesterHampshireNew
orally), plaintiff.for the

orally),Siel, Siel(Mr.Lonnie of ConcordEdward F. Smith and E.
Employment Security.Hampshire Department ofthe Newfor

for defendant Leo F.Green, Manchester, filed no briefGreen & of
Seelig.

hearingfirst at a de novoGrimes, The issue is whetherJ.
un­may deny a claimanttrial courtG(3)to RSA 282:5 thepursuant

“voluntarily employment withoutleavingforemployment benefits
forthat reason dis­department had not raisedcause” when thegood

may not.any We hold that itprior proceedings.in of thequalification
forappeal tribunal’s reasonsThe is of thesecond issue whether both
Weof the court.by findingsthe trialdisqualification were .reversed

theyhold that were.
aid for defendantplaintiff hearingThe worked as a salesman

FebruaryAid Service fromHearingSeelig,Leo F. Beltoned/b/a
1974,1973, part of Novemberuntil 1974. In the latterNovember

openedof and anplaintiff to the lack businessleft Beltone duethe
Thishearing aids on his own.Manchester, attempting to selloffice in

ofUpon closingtheattempt self-employment lasted two months.at
employment.for full-timebusiness, plaintiff began searchinghis

unemployment compensation benefitsinitiated claim forPlaintiff a
becauseJanuary certifying officer denied the claim31,1975. Theon

unemployed.self-employmentin and notplaintiff engagedstillthe was
certifying appealofficer to theappealed the decision of thePlaintiff

security. B(6).RSA 282:5department employmentofof thetribunal
31, 5, 1975, appealtheJuly Augustheld 1975. OnhearingA was on

notgrounds: that he didplaintiffthe on twodisqualifiedtribunal
accept performand suitable“ready, willing,was and able toshow he

isduring all the hours for which thereall of the shifts and ofwork on
toexposedor has himselffor services he offers that hea market the

the economic condi-employment the extent commensurate withto
work;”reasonably person seekingprudentof ations and the efforts

self-employment and is em-engagedis inand that claimant“[t]he
unemployed.”ployed and not
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Thesuperiorto the court.appealed determinationPlaintiff this
himselfplaintiff removedJ.) that the had{Flynn,Court ruledTrial

Com­Unemploymentprotection of theentitled to thefrom the class
good“voluntarilyhis work withouthad leftpensation Act because he

motions(Supp. 1975). Plaintiff filed twoA(l)cause.” RSA 282:4
recon­first, forThe a motion clarificationfor reconsideration. and/or

ofbasisurged the court to reconsider therehearing,sideration and/or
plaintiffdisqualifiedin courtalleged error that theits decision and

twenty-sixpenalty period weeks.statutory oflongerfor than the
1977). Plaintiff’s(Supp.A as(Supp. 1975)RSA 282:4 amended

upon decisionurged based this court’ssecond motion reconsideration
motionsState, 16, (1977).A.2d 257 Bothin Foster 117 370v. N.H.

1977, Flynn, plaintiff’sAugust 2,were denied. On J. transferred
exceptions.

Adams, 687,117 377 A.2d 617In Harkeem N.H.v.
superior de novo review(1977), this court held that “the court’s

by petition.”place parameters Id.takes within the set the claimant’s
superior692, words,In the court’s reviewat 377 A.2d at 620. other

hearing upon it is“groundsis to a novo on the whichlimited de
pur­in Theappeal decision is error.” Id.claimed that the tribunal’s

opportunitypose of is to allow the claimant the torequirementthis
specific for ofprepare case to rebut reasons denial benefits toa the

havenarrowing of the issues the claimant would tohim. Without this
persuadeprepared presentbe to on all of theevidence and the trier

(Supp. 1975),:4 amendedstatutory criteria, A-F,RSA 282:3 A­—­Mas
depriverequirement plaintiffamended that would(Supp. 1977),as a
Pregentpt. 1, 15;processof due of law. Const. art. v. NewN.H. cf.

Hampshire Dept. Emp. Sec., Supp. (D.N.H. 1973)361 F. 782of
mootness,(three-judge court), vacated and remanded to consider 417

(1974).U.S. 903

byargue (Supp. 1977)that 282:1 V addedDefendants RSA
1977, 441:15, rulingthe inmight changeLaws somehow Harkeem.

section, adopted July 5, 1977, prior holding inThis on to our
“ T)e anew; afresh;Harkeem, provides: Novo’ means a new trial on

wayhearing bya full on in no restrictedall issues and the merits
generalmerely forth thesetsThis sectionwhat occurred before.”

original hearing be retried as ifrule issues of the willthat the material
before, previouslyno beenif decision hadthey not been heard ashad

appeal tri­favor of thepresumptions inanyentered, and without
again,superiorbunal’s The hear the evidencejudgment. court must

independentprobative value, then form its owndetermine its and
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conclusions on presented.the evidence “The purposeobvious of a
trial byde novo superior permitthe iscourt to a substitution of the
conclusions of the court for of appealthose the tribunal and of the

State,commissioner. . . .” Wheeler 347,v. 115 350,N.H. 341 A.2d
777, (1975), denied,780 423 Fleurycert. U.S. 1075 (1976); accord

State,v. 528,114 531,N.H. 323 919,A.2d 921 (1974). Nothing in
languagethe of this contrarysection indicates that a result should be

reached in this case.

The court therefore should have limited its review to the
byissues raised appealthe tribunal’s plaintiffdecision: whether was

self-employed and whether he was available for bywork as defined
RSA 282:3 (Supp.C 1975). The findings, any,court’s if on these
two issues will not be overruled clearly appears theyunless it that
were made support State,without evidence to them. Wheeler 115v.

350,N.H. at 341 expresslyA.2d at 780. The trial court found that
he attempt self-employmentat when,lasted two running“[t] months

funds,out of plaintiffthe had to close his The trialbusiness.” court’s
appealreversal of the findingtribunal’s on the issue whether the

plaintiff was still engaged self-employmentin supportedis by ample
evidence in the record.

expressNo finding plaintiff’swas made on the availability for
work. Nevertheless we believe that the trial court would not have
considered a groundthird disqualificationfor if the trial court had
not found plaintiffthat the was available for amplework. There is

support Thomson,evidence finding. Cushingto impliedthis See v.
118 292, appeal tri-groundsN.H. 386 805 Both for the(1978).A.2d
bunal’s were,decision therefore, byreversed superiorthe court and
judgment plaintiff.is entered for

Exceptions sustained.

All concurred.


