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supplies a answer toaccomplice liability an fortioriPenthouse’s
ordersHampshire whosethe New wholesalerknows thatCurtis. Curtis

retailers asPenthouse to suchreceives will distributeit solicits and/or
business; mayis it be found toCirculating Curtis’magazinesLuv.

attempted promote retail saleand to facilitate and thehave intended
theIt comes withinPenthouse, among magazines.of other therefore

626, so to our territorialscope subjectRSA 625:4 and ch. and isof
See Direct SalesHampshireregardin to its New activities.jurisdiction

Sherpix,States, (1943);319 United States v.Co. v. United U.S. 703
film, as anofInc., 1361, 1372 (D.C. 1975) (distributor512 Cir.F.2d

chargedofabettor, for the conduct anotheraider and was accountable
knowingly screening allegedly film);the obsceneoffense ofwith the

CriminalityNote, IllegalTheFalcone Revisited: Sales to an Enter­of
prise supra.

present proceed-nothing the of thesayWe course about meritsof
possess hear thisour toing. jurisdictionAll we hold is that courts

above,remarked, pointed outprosecution. It also be as weshould
byappeal been facilitated athat our resolution of this would have

specificmore indictment.
opinion.thisproceedingsWe for further consistent withremand

part;Exceptions overruled in remanded.

sit; concurred.J., not the othersLAMPRON, did
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Dakar, Manchester, by orally,Mr. Victor of brief theW. and for
plaintiff.

Prunier Mazerolle,& (Gerald orally),of Nashua R. Prunier for the
defendants.

Douglas, This a inJ. is bill to setequity conveyanceaside the
of real estate and the underlying purchase agreement.rescind and sale
Trial Morse,before a Master (Mayland Jr.,H. inEsquire) resulted a

Flynn,decree for the J., plaintiff’sdefendants. excep­transferred the
Wetion. hold us,that under the facts before the defendants owed a

duty plaintiffto the to inform him of the altered sur­circumstances
rounding the transaction. perform dutyDefendants’ failure to that
justifies rescission; weconsequently reverse.

plaintiffThe is a developer.real estate In 1976,October he was
searching for a partsuitable tract in the ofsouthern the HeState.
approached a real estate Raymond,dealer in Hampshire,New Robert
Clement, Raymondbecause had “no-growth”not aenacted ordi-
nance. The defendant approvedadvised that he had an ofsubdivision

sale,87 forlots but approval expirethat the earlywould in 1977. The
plaintiff expressed interest and anyasked whether there was “no-
growth” legislation planned. repliedThe plansdefendant that no such
existed and Raymondthat hebecause was the town clerk “he should
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testimony plaintiffthe asked Clement toAccording to theknow.”
response topending changes.him of The defendant’skeep advised

any,if is in the record.request,this not
heRaymond building inspector couldfrom thatAfter assurance the

metpermits development, plaintifffor the thebuildingobtain 87
property.the Onall had interests inwith the defendants who

signed purchase agreement.and sale Between1, theyNovember a
approved aRaymond planningthe boardclosing,that time and the

per-severely buildingissuance ofmoratorium, which restricted the
approvedbe effective untilAlthough ordinance would notmits. the

by apparently limitedadoption the boardmeeting, itsby the town
existpermits to which wouldbuilding thatopportunity to obtainthe

under the ordinance.
by read-Clement became aware of the new ordinanceDefendant

He thatnewspaper. communicateding publisheda in the localnotice
plaintiff, did not liveinformation to other defendants. The whothe

in-newspaper,in the and no to the local was notarea had access
plaintiff spent $4,000—closing pending,While was theformed. the

permits.buildingorder to$5,000 developingin the land in obtain
permits,Immediately closing, appliedhe for the but wasafter the

onlyhe fourcould have rathertold that under the new ordinance
than 87.

every con­agreementin this Staterecently thatWe stated
parties goodwill deal ineach of theimplied covenant that“antains

CitySeaward Constr. Co. v.fairlyfaith and deal with the other.” of
citing707,129, 130, (1978),118 383 708Rochester, N.H. A.2d

183,Inc., 119, 124, 187(1967).Griswold 229A.2dv. Heat 108 N.H.
representationif a of apartyone makesobligation requiresThat that
inducingof the otherparty purposematerial to for thefact another

contract, party makingor theparty change positionto his enter into a
McCarthyrepresentation Barrows, N.H.must tell the truth. v. 118the

Brackett, Shaw &173, (1978);384 Maxwell Ice Co. v.A.2d 787
Bergeronsee236, 239, 34, (1921);36 v.Co.,hunt 80 116 A.N.H.

374, 627, One whoDupont, 373, (1976).116 359 A.2d 628N.H.
dutyundera is true when made is a to cor­representationmakes that

it or is discovered to haverect that statement if becomes erroneous
McCarthySeefalse before the transaction is consummated. v.been

Barrows, 788; Bergeron175, Dupont,at118 384 A.2d at v.N.H.
supra 374, beyondat per­359 A.2d at The record is clear628­—­29.

purchasethe andplaintiff signedadventure that the would not have
buildingagreement he that he could obtain 87sale unless were assured
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him on of the hepermits, enabling to build each subdivision lots
expresslypurchase. representedwould Defendant that thisClement

legally that werewas feasible. The record also reflects the defendants
change changeofaware the in the ordinances and that the affected

very plaintiff’s purposesthe essence of the transaction insofar as the
finding ofwere The none the defendantsconcerned. master’s that

participantswere active in new isadoptionthe of the ordinance
immaterial.

attempt escapeNonetheless to thethe defendants’ conclu­
they duty good-faith bysion that their dealing arguingbreached of

plaintiff investigation,that the relyingundertook his own thus not
representation. buyer’s competenceon theClement’s Our cases treat

opportunityand investigate the of as ato truth a material fact factor
ascertaining McCarthy Barrows,liability. 175,in See 118 atv. N.H.

788; Bergeron Dupont,384 375,A.2d at 116 at 359 atv. N.H. A.2d
The plaintiff competent629. was as the onas defendants to check

availability building permits and,the fact, changeof in did theso. But
in representation concerningthe the number of lots available for
building plaintiff’s investigationdid not surface until after the had

completed. plaintiffbeen The on Clement to inform him ofrelied
pending changes in the justifiable.ordinance. Such reliance was The
plaintiff did live in papers.not the area and did not receive the local

business, andengagedClement was in estate was the town clerkthe real
Raymond anyonepaper.did receive the If other than the selectmen

ordinance,building inspectorand the know the Clementwould of
would be likely party.a plaintiffClement knew the relyingthat was
on his Although preventthe defendants did nottrustworthiness.
Bursey from the indiscovering change the ordinance for himself,
they knew or knowledgeshould have known that that would not
likely reach plaintiff. Consideringthe the superiordefendants’vastly
position accuracyto monitor the of their representation^ we notdo

plaintiffthink repeatedthat the be obligatedshould to undertake in­
vestigations during purchasethe of agreement.the and salependency

argueThe also the rightsdefendants that because of the
parties by purchasewere fixed agreement,the and sale the deal had

consummated,been thus fromand this case is removed the rule of
Bergeron. however,In case,that we did define thenot time at which
a merelytransaction would be consummated. We noted that the
parties agreed rightshad onlythat their “fixed” closing.became at the
116 N.H. at 374, meaning359 at AlthoughA.2d 629. the of “con­

varysummate” must according to oftype involved,the transaction
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estate,the real consummation of the sale occursin classical transfer of
purchase price paid.made the isconveyancethe of title is andwhen

App. 429, 440, 904, 911Ellsworth, 126 Cal. 2d 272 P.2dCochran v.
purchase agreement beand sale mustwords,In other the(1954).

in case remainswholly agreementthe the instantexecuted. Because
occurred;not the time atexecutory, haspartially “consummation”

rights “fixed” is immaterial.parties’the becomewhich

remedyplaintiff’scontend that thethe defendantsFinally,
berescission should notadequatelaw and thereforeat would be

fullydamageswere satisfied that wouldHowever, even if we
remedy actionablerecompense rescission is a basic forplaintiff,the

9.4,ofdeception. Dobbs, on the Law Remedies atD. Handbook §(granted.
(1973).618

Exception sustained.

All concurred.
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