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Penthouse’s accomplice liability supplies an a fortiori answer to
Curtis. Curtis knows that the New Hampshire wholesaler whose orders
it solicits and/or receives will distribute Penthouse to such retailers as
Luv. Circulating magazines is Curtis’ business; it may be found to
have intended and attempted to facilitate and promote the retail sale
of Penthouse, among other magazines. It therefore comes within the
scope of RSA 625:4 and ch. 626, and so is subject to our territorial
jurisdiction in regard to its New Hampshire activities. See Direct Sales
Co. v. United States, 319 U.S. 708 (1943); United States v. Sherpix,
Inc., 512 F.2d 1361, 1372 (D.C. Cir. 1975) (distributor of film, as an
aider and abettor, was accountable for the conduct of another charged
with the offense of knowingly screening the allegedly obscene film);
Note, Falcone Revisited: The Criminality of Sales to an Illegal Enter-
prise supra.

We of course say nothing about the merits of the present proceed-
ing. All we hold is that our courts possess jurisdiction to hear this
prosecution. It should also be remarked, as we pointed out above,
that our resolution of this appeal would have been facilitated by a
more specific indictment.

We remand for further proceedings consistent with this opinion.

Exceptions overruled in part; remanded.

LAMPRON, J., did not sit; the others concurred.
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Mr. Victor W. Dahar, of Manchester, by brief and orally, for the
plaintiff.

Prunier & Mazerolle, of Nashua (Gerald R. Prunier orally), for the
defendants.

DouGLAS, J. This is a bill in equity to set aside the conveyance
of real estate and rescind the underlying purchase and sale agreement.
Trial before a Master (Mayland H. Morse, Jr., Esquire) resulted in a
decree for the defendants. Flynn, J., transferred the plaintiff’s excep-
tion. We hold that under the facts before us, the defendants owed a
duty to the plaintiff to inform him of the altered circumstances sur-
rounding the transaction. Defendants’ failure to perform that duty
justifies rescission; consequently we reverse.

The plaintiff is a real estate developer. In October 1976, he was
searching for a suitable tract in the southern part of the State. He
approached a real estate dealer in Raymond, New Hampshire, Robert
Clement, because Raymond had not enacted a “no-growth” ordi-
nance. The defendant advised that he had an approved subdivision of
87 lots for sale, but that the approval would expire in early 1977. The
plaintiff expressed interest and asked whether there was any “no-
growth” legislation planned. The defendant replied that no such plans
existed and that because he was the Raymond town clerk “he should
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know.” According to the testimony the plaintiff asked Clement to
keep him advised of pending changes. The defendant’s response to
this request, if any, is not in the record.

After assurance from the Raymond building inspector that he could
obtain 87 building permits for the development, the plaintiff met
with all the defendants who had interests in the property. On
November 1, they signed a purchase and sale agreement. Between
that time and the closing, the Raymond planning board approved a
moratorium, which severely restricted the issuance of building per-
mits. Although the ordinance would not be effective until approved
by the town meeting, its adoption by the board apparently limited
the opportunity to obtain building permits to that which would exist
under the ordinance.

Defendant Clement became aware of the new ordinance by read-
ing a notice published in the local newspaper. He communicated that
information to the other defendants. The plaintiff, who did not live
in the area and had no access to the local newspaper, was not in-
formed. While the closing was pending, the plaintiff spent $4,000—
$5,000 in developing the land in order to obtain building permits.
Immediately after the closing, he applied for the permits, but was
told that under the new ordinance he could only have four rather
than 87.

[l We recently stated that in this State every agreement con-
tains ‘‘an implied covenant that each of the parties will deal in good
faith and deal fairly with the other.” Seaward Constr. Co. v. City of
Rochester, 118 N.H. 129, 130, 383 A.2d 707, 708 (1978), citing
Griswold v. Heat Inc., 108 N.H. 119,124, 229 A.2d 183, 187 (1967).
That obligation requires that if one party makes a representation of a
material fact to another party for the purpose of inducing the other
party to change his position or enterinto a contract, the party making
the representation must tell the truth. McCarthy v. Barrows, 118 N.H.
173, 384 A.2d 787 (1978); Maxwell Ice Co. v. Brackett, Shaw &
Lunt Co., 80 N.H. 236, 239, 116 A. 34, 36 (1921); see Bergeron v.
Dupont, 116 N.H, 373, 374, 359 A.2d 627, 628 (1976). One who
makes a representation that is true when made is under a duty to cor-
rect that statement if it becomes erroneous or is discovered to have
been false before the transaction is consummated. See McCarthy v.
Barrows, 118 N.H. at 175, 384 A.2d at 788; Bergeron v. Dupont,
supra at 374, 359 A.2d at 628-29, The record is clear beyond per-
adventure that the plaintiff would not have signed the purchase and
sale agreement unless he were assured that he could obtain 87 building
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permits, enabling him to build on each of the subdivision lots he
would purchase. Defendant Clement expressly represented that this
was legally feasible. The record also reflects that the defendants were
aware of the change in the ordinances and that the change affected
the very essence of the transaction insofar as the plaintiff’s purposes
were concerned. The master’s finding that none of the defendants
were active participants in the adoption of the new ordinance is
immaterial.

- Nonetheless the defendants’ attempt to escape the conclu-
sion that they breached their duty of good-faith dealing by arguing
that the plaintiff undertook his own investigation, thus not relying
on Clement’s representation. OQur cases treat the buyer’s competence
and opportunity to investigate the truth of a material fact as a factor
in ascertaining liability. See McCarthy v. Barrows, 118 N.H. at 175,
384 A.2d at 788; Bergeron v. Dupont, 116 N.H. at 375, 359 A.2d at
629. The plaintiff was as competent as the defendants to check on
the availability of building permits and, in fact, did so. But the change
in the representation concerning the number of lots available for
building did not surface until after the plaintiff’s investigation had
been completed. The plaintiff relied on Clement to inform him of
pending changes in the ordinance. Such reliance was justifiable. The
plaintiff did not live in the area and did not receive the local papers.
Clement was engaged in the real estate business, was the town clerk and
did receive the Raymond paper. If anyone other than the selectmen
and the building inspector would know of the ordinance, Clement
would be a likely party. Clement knew that the plaintiff was relying
on his trustworthiness. Although the defendants did not prevent
Bursey from discovering the change in the ordinance for himself,
they knew or should have known that that knowledge would not
likely reach the plaintiff. Considering the defendants’ vastly superior
position to monitor the accuracy of their representation, we do.not--
think that the plaintiff should be obligated to undertake repeated in-
vestigations during the pendency of the purchase and sale agreement.

- The defendants also argue that because the rights of the
parties were fixed by the purchase and sale agreement, the deal had
been consummated, and thus this case is removed from the rule of
Bergeron. In that case, however, we did not define the time at which
a transaction would be consummated. We noted merely that the
parties had agreed that their rights became ‘““fixed’’ only at the closing.
116 N.H. at 374, 359 A.2d at 629. Although the meaning of “con-
summate” must vary according to the type of transaction involved,
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in the classical transfer of real estate, consummation of the sale occurs
when the conveyance of title is made and the purchase price is paid.
Cochran v. Ellsworth, 126 Cal. App. 2d 429, 440, 272 P.2d 904, 911
(1954). In other words, the purchase and sale agreement must be
wholly executed. Because the agreement in the instant case remains
partially executory, ‘“‘consummation” has not occurred; the time at
which the parties’ rights become ‘“fixed” is immaterial.

Il Finally, the defendants contend that the plaintiff’s remedy
at law would be adequate and therefore rescission should not be
granted. However, even if we were satisfied that damages would fully
recompense the plaintiff, rescission is a basic remedy for actionable
deception. D. Dobbs, Handbook on the Law of Remedies § 9.4, at
618 (1973).

Exception sustained.
All concurred.
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