
416

estate,the real consummation of the sale occursin classical transfer of
purchase price paid.made the isconveyancethe of title is andwhen

App. 429, 440, 904, 911Ellsworth, 126 Cal. 2d 272 P.2dCochran v.
purchase agreement beand sale mustwords,In other the(1954).

in case remainswholly agreementthe the instantexecuted. Because
occurred;not the time atexecutory, haspartially “consummation”

rights “fixed” is immaterial.parties’the becomewhich

remedyplaintiff’scontend that thethe defendantsFinally,
berescission should notadequatelaw and thereforeat would be

fullydamageswere satisfied that wouldHowever, even if we
remedy actionablerecompense rescission is a basic forplaintiff,the

9.4,ofdeception. Dobbs, on the Law Remedies atD. Handbook §(granted.
(1973).618

Exception sustained.

All concurred.
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Michaud, attorney,Souter, attorney general (RichardDavid H. B.
for theorally), State.

Aivalikles, orally),of Holland for(FrancisHolland & Nashua G.
the defendant.
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Bois, AppealJ. from the denial of a motion for a Afternew trial.
evidentiary hearing,an exceptedthe defendant findingsto the and

rulings of the trial All questionscourt. of law raised were reserved
by Keller,and transferred WeC.J. affirm.

This court previously upheldhas the jury-trial1973 conviction of
the defendant degree. Breest,for murder in the first State 116v.

734,N.H. 367 1320 (1976).A.2d On October 3, 1976, the defend-
ant filed a motion for a trial State,new based on the thefailure of at

trial,the to disclose to the paintdefendant the of a ofresults test
chips allegedly performed by expertan Septem-for the OnState.

19,ber 1977, parties agreedthe that this motion be heldwould in
abeyance temporarily byand permittingresolved the defendant to
depose expert.the The court so ordered.

21,On October 1976, the defendant seekingfiled a motion to
depose Sheriff Jr.,Ronald Daniels, alleged promisesD. about made
by the State to Carita,David to induce the testimonywitness’ at
the At hearingtrial. a held on September 19, 1977, Daniels,Sheriff
called as a defendant,witness for the promisestestified about or
arrangements made to safety.assure Carita’s The motion to take his
deposition was waived.

permittedCounsel were memoranda,to file and the court found
that pertains primarilymemorandum to the defendant’s“[e]ach
claim that he is entitled to a new trial since the State did not dis-
close, prior to, or during trial,the promisescertain the State had
made to giveCarita to him a new name after trial,the and the de-
fendant’s claim that Carita perjury trial,committed at the to the
knowledge State,of the with reference to testimonyhis toas what
promises the State had made to him to induce testify.”him to Al-
though formallythis claim was never expressed pleading,in a the
court construed it anas additional claim 3,under the October 1976,
motion for a new trial.

The question presented for review, phrasedour by defendant,the
is as follows: “Whether since the State specialfailed to disclose
promises keymade to its witness in order testimony againstto induce
the defendant, promisesincluding fullyof a documented new name

identityand protectin order to the witness at thefrom death hands
organizedof crime, processdue is judgmentviolated and bemust

reversed and a new trial ordered.”
Defendant Breest’s first contention is that the State violated a

specific order of the trial court in failing provideto counseldefense
“anywith and all allevidence at favorable to the At leastdefendant.”

one court suppressionhas held the accomplice’sthat of one of an
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of theversiona defendant’scorroboratedstatements, thatseveral
process.of duedeprives the defendantmurder,surrounding aevents

beenhadspecifically that the statementholding notedThe court so
thehave affected“material,” mightand that itthat it wasrequested,

In theBrady Maryland, (1963).83373 U.S.v.outcome of the trial.
byrequestedwas nothowever, specific informationcase,present

requestaprosecutor, but ratherby thedefendant and withheldthe
“any exculpatoryall evidence.”made for andwas

to thedid not disclosefound that the StateThe trial court
towitness, inducementpromised the as anhadthat itdefendant

after thehim a new nametestimony, that it would furnishelicit his
notwhich didtrial; the court orderthe did not violatethat State

witnesses, suchmade topromisesofspecifically require a disclosure
toof evidence favorableCarita, although requireit did disclosureas

disclosuredefendant; requiredid notand that essential fairnessthe
improperfindingThere no ofpromise give a new name. isof the to

An examinationpart either the witness or the State.motive on the of
recordthat theerror,reveal and we holdof the record does not

by theamply supports findingsthe entered court.

consti­be to have violated hisprosecutorA will not held
ofresults in the denialduty of unless his omissiontutional disclosure

process clause oftrial under the duerightthe defendant’s to a fair
United Statesthe fifth amendment to the United States Constitution.

pt. TheAgurs, 1, art. 15.(1976);427 97 see N.H. CONST.v. U.S.
mighteverything thatFederal Constitution does not demand that

completepermittedbe ajury disclosed,influence a be or that there
of the State’sdiscovery investigatoryof all work or an examination

Illinois, “The merecomplete (1972).Moore 408 U.S. 786file. v.
might haveof undisclosed informationpossibility that an item

trial,thehelped defense, might have affected the outcome ofthe or
United‘materiality’ in the constitutional sense.”does not establish

Agurs, 427 atStates v. U.S. 109­—­10.

necessarily error, a convic­everyNot nondisclosure is and
an influence onneed not be unless a nondisclosure hadtion set aside

States, State v.jury. (1940);the Kotteakos v. United 328 U.S. 750
Lemire,Dukette, 115472, (1973);113 309 886 State v.N.H. A.2d

526,N.H. 345 Materiality keyA.2d 906 (1975). therefore is the to
problem. applied expressedthe The test to be in United States v.is

Agurs, 112-13,427 at asU.S. follows:
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materiality over-properThe of must reflect ourstandard
guilt.justice findingwith the of the of Suchriding concern

only bypermissible supportedif evidence estab-findinga is
necessarilyIt fol-lishing guilt beyond a reasonable doubt.

lows that if the omitted evidence creates a reasonable
exist, errordoubt that did not otherwise constitutional

bebeen means that the omission musthas committed. This
evaluated in the the entire If there iscontext of record.

guiltno reasonable doubt about whether or not the addi-
considered, justificationno fortional evidence is there is

already ofhand,a new On the other if the verdict istrial.
relativelyvalidity, of aquestionable additional evidence

importance might be sufficient to create a reason-minor
omitted.)able (Footnotesdoubt.

materiality to the instantApplying the above standard of
“key”we to the The witnesscase find no reason reverse conviction.

fel­accomplicean or He was ainvolved herein was not codefendant.
prisoner allegedly damaginglow the defendant made admis­to whom

above, theguilt. majorityof Unlike the of the cases reviewedsions
promises by present proceeding promisesthe notthe State in were

mitigateindictment, prosecution,not to to forbear from toseek an
the See United Statessentence, or to render other such aid. v.
Bynum, January 6,77-1052 What was assured(1st 1978).No. Cir.

safetythe re­personalwitness was his from individuals not even
motely feared(Theconnected with the defendant Breest. witness

publicity personsthat trial reveal to hewould his whereabouts
claimed were out to harm him.)

commit­Defendant’s second contention is that the witness
perjury falsely testifying promises inducements,ted in about or that

testimony false,the andState knew or should have known the was
broughtthat the theState should have that fact to the attention of

We argument. supportscourt. find no merit in this The therecord
finding “Considering testimony whole,trial court’s that: Carita’s as a

penury testimonyit that he did not commit tofound in his asis
promiseswhat or assurances the State had made to him relative to his

safety.” transcript testifyThe reveals that Carita that “thedid in fact
safetyhad him testify,State assured of his in order to him toinduce

particular stayand, in that he had been assured he inthat would
Hampshire, any prison,New not bethat he would thrown in old and

Hampshirethat program.”New has a work release The witness fur­
custodyther testified that he remained in that which hesimilar to
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up fornotthat he wasMassachusetts, andinsubject tobeenhad
ob-only CaritaThe benefitdate.original eligibilityuntil hisparole
hebeforehe hadstatusthe continuedpromises wasfrom thetained

testimonythe voluminouslightIn ofthe case.in instanttestified
oppor-and theappearance,the witness’negotiations fortheabout
cross-the actualwitness, andof thetunity for cross-examination

theagree withwe mustengaged,in which defendantexamination
trial court.

ofhis lackclaim thatdefendant’sargument deals withThe final
impaired hisinducementspromises andknowledge of evidence of

theimpeach eitherandfully fairly cross-examineability to and
clearlyallegesHe that thiscredibility the motives of the witness.or

testimony.proferredthejury’s ofaffected the assessmentcould have

through the usea conviction obtainedprincipleThe that
tonot ceasesuch,be must fail “doesevidence, known toof false

credibilitytestimony goes only to themerely because the falseapply
264, AnewIllinois, (1959).269Napue 360 U.S.the v.of witness.”

themight have affectednondisclosurerequired “whenevertrial is
Butler, 567 F.2dcredibility.” United States v.ofjury’s assessment

Giglioinrepeats the test laid down885, 1978). This(9th891 C.A.
requiredStates, “A new trial is150, 154 (1972):405United U.S.v.

haveany likelihoodtestimony could in reasonable‘if the false ...
” awarejury. The trial court wasjudgmentthe of the . . .’affected

Le-­andwhen, citingin Duketteapplicablethe testof the law and
intro­that themire, “There no likelihoodit found that: is reasonable

promise toevidence, trial,the relative to the State’sduction of at
ofjudgmentthename, could have affectedgive the defendant a new

rela­juryof thejury credibility, judgmentto or thethe as Carita’s
review of theof Aguilttive to the or innocence the defendant. ...”

us thatlengthy testimony and cross-examination convinceswitness’
credibilityrevealed, wouldpromise questionhad the in been Carita’s

al­likely destroyed, he a who hadnot have been for was witness
anythingready been convicted criminal andbeen shown to have a

society. juryOn the couldpillarbut a of these facts we hold that
credibilityor of the wit­not have been misled as to the character

Bynum, January(1st 6,See United States 77-1052ness. v. no. Cir.
1978).

properlyconsidering the record the courtBecause after entire trial
a reasonableguilt beyondconvinced of the defendant’sremained

trial,for a newdoubt, the denial of the motionwe hold that court’s
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deprive defendantdiscussed, did not thehereingroundsbased on the
of a fair trial.

Exceptions overruled.

All concurred.

Original
78-139No.

In re DOE

8,June 1978

LeahyAssistance, ofHampshire Legal (PeterNew Concord J.
orally), guardian litem for Janead Doe.

attorneyRath, general (Richard McNamara,Thomas assistantD.
attorney general, orally), for the State.

thirteen-year-oldDouglas, Petitioner is a female who wasJ.
statutory rape. brought toallegedthe victim of a The accused was

County SuperiorMonday, 5, 1978,trial on June in the Merrimack
Court, petitioner subpoenaed guardianAand the was as a witness. ad
litem, Leahy, appointed representPeter to her.Esq.,J. was

being by Monday,After to stand State oncalled the witness the
testify. attorney5, 1978, petitioner generalJune the refused to The


