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8,Manchester, supra atBois v.4, (1960);5556, 557, 163 A.2dN.H.
177 A.2d at 614.

perform a man­challenging the failure toplaintiffThe is not
death, RSA 611:4investigating unexplaineddatory duty, such anas

1977).death, (Supp.RSA 611:16(Supp. 1977), makingor a return of
to evaluategivenmust be discretionnecessity,Of a medical referee

theplaintiff attacksinvestigation. Thein histhe facts ascertained
statutoryeffectuatingin thatreachedlegalfactual and conclusions

allegesShestem from bad faith.duty, alleging that these conclusions
defen­and that theGuay Beaudry goodare friendsthat Doctors and

Guay from aattempting shield Dr.dant, finding suicide,in was to
Beaudry“Dr.The court found thatpossible malpractice suit. trial

mayhe sub­...changes the death certificaterecognizes that if he
Guay] malpractice action.”colleague to aject his friend and [Dr.

provedplaintiff hadfind that theNevertheless, court did notthe
bad faith.

shouldtrial court that the writAlthough agree with thewe
merits ofreachingin thedismissed, believe he erredhave been we

merits arerulings pertaining to thecase, any findings andthis and
vacated.

any proceedings.prejudicewithout toWrit dismissed future

All concurred.

Rockingham
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for theShute, Engel Frasier, orally),of Steuk(Robert& Exeter L.
plaintiff.

pro argument.Lee, se, waived brief and oralHarold L.

for theColliander, (John orally),of Exeter D. CollianderKearns &
Homes,Lee Inc.defendant

Dover,Keene, Dunnington defendants,otherShaheen,& of for the
argument.andwaived brief oral

enjoin thepermanent injunctionThis toBois, petitionJ. is a for
allowing occupy certainoccupyingfrom or others todefendants

re­Nottingham order them tohomes in town of and tomobile the
view, (Leonarda Masterhearingmove homes. After a and the C.the

permanent injunctionthe beHardwick, Esq.) recommended that
to remove the mobile homesgranted, that the defendants be ordered

decree, andthirty days the date of the court’swithin from effective
that, comply, they fifty dollarsif the failed to be fineddefendants

1977,day noncompliance. April 20, theper day for each of On
J.) recommendations.(Perkins, approvedCourt these

that theDuring trial,the of the the master recommendedcourse
Inc., beHomes,motion Lee to amend its answer denied.of defendant

toseasonably exceptedThe to this denial and the master’sdefendant
rulingsportions findingsof its for of fact andgrant requestsfailure to

by foregoing exceptionsthe andquestionsof All of law raisedlaw.
partexceptions We inall other were reserved and transferred. affirm

and remand.
The as Infacts in this case are follows: June 1971 defendant Lee

parcel ofHomes, acquiredInc. title to the landLee][hereinafter
applied ofApril Planninghere involved. In 1972 Lee to the Board

approvalof the for of aNottinghamthe Town board][hereinafter
Thisproposed property. applicationof the was denied onsubdivision

July 27, 1972, brought “petition for review ofand thereafter Lee a
County Superior pur-inplanning Rockinghamboard decision” Court

Review”) (amended August 15, 1975).36:34suant RSA (“Court
petitionThe count oflast Lee’s read:
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by way objection PlanningofPetitioner further to the
Decision also wishes to raise the issue of whether orBoard

Nottingham Planning approvednot the Board said subdivi-
provisions ifsion under the of RSA which section36:23

nullapplicable, Planningwould make the Board’s decision
and void.

petition docket, and,The was entered on the court’s aafter hear-
ing, J.) May 9, 1974, followingthe Court on the(Mullavey, rendered

opinion: appeal.decree without “Petition dismissed.” Lee did not
petition pending, judicialWhile this for review was an unrelated

proceeding regulations haddetermined that the board’s subdivision
adopted.validly Consequently,not been the board in fact lacked

authority disapprove application Julyto Lee’s subdivision in 1972.
RSA 36:21 (Amended 24, 1973). DespiteMarch this invalidation of

regulations, however, attemptthe board’s subdivision toLee did not
reopen appeal disapprovalor upholdingthe court decision the board’s

application.of any attempt developLee’s Lee also did makenot to
its land after regulationsthe were Ininvalidated. November 1972 the

legally adoptedboard regulations January Thus,new effective 1973.
from power regulatethat time on it had 36:19,to subdivisions. RSA

(amended21 24,March 1973).
22, 1976, placedOn November propertyLee on its mobiletwo

homes, occupied bynow the other In response,defendants. the town
brought presentthe injunctive relief, alleging pres-action for that the
ence of the mobile property Nottingham’s,homes on the violated
zoning buildingordinance and code.

reportThe master in his found and ruled that Lee had violated
III, VIII,article section zoning7 and article section 2 of the ordi-

nance, and article 2 of the building III,code. Article ofsection 7 the
ordinance and 2article of the code require,both with certain stated
exceptions, that mobile homes be set on solid offoundations
masonry VIII, zoning pro-walls. Article section 2 of the ordinance
vides that no building permits shall be issued for mobile homes unless
plats plansor approved by inspectorhave first been buildingthe and

planningthe grantedboard. The master the requesttown’s for a find-
ing that Lee approvalhad not premisesobtained subdivision for the

question; appliedin Lee also concedes it has buildingthat not for a
permit. findings rulingsThese and were the bases for grantthe court’s

injunctiveof relief.
Lee’s first contention in appealthis is that estoppedthe town is

from asserting compliedthat Lee has not provisionswith the of the
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building Inzoning support of this con-ordinance and code.current
alleges “knew, should or wastention, Lee that the town have known

negligent knowing, continuing representationthat itsculpably in not
authority plans and thatapprove false,”to subdivision wereas to its

upon representa-prejudice“Lee was to act to its the Town’sinduced
authority approve subdivisionhad toPlanningtion that its Board

representa-incorrectplans.” Lee, but for the board’sAccording to
subdivisions,authority disapprovetolegaltions in 1972 that it had

propertydevelopment of itsLee have undertaken substantialwould
developmentrights.vested Suchand therefore would have obtained

regulations. See RSA 36:24-acertainmight have insulated Lee from
593,1977; 447, 451, 321 A.2dSupp. Nashua, 114 N.H.Gosselin v.

(1974).596

all,estoppel argument. First ofaccept thisWe do not
“oper­way Estoppeldoes.estoppel the Lee claims itdoes not work

position as ifin the sameput partyates to the entitled to its benefit
Pomeroy, JurisprudenceEquity3 J.thing representedthe were true.”

generally813 See Monadnock School Fitz­(5th 1941).ed. Dist. v.§
488-489, 203 A.2d 46, 48(1964); 28 Am. Jur.487,william, 105 N.H.

estoppelapply theEstoppel (1966).2d and 35 Were we toWaiver §
representations case,in the we woulddoctrine the board’s instantto

has failedmay not now assert that Leeconclude not that the board
building but rathercomply present zoning regulations,andto with

denying early pos­itin 1972estoppedthe is from thatthat board
Clearly resultauthority this is not aregulatesessed to subdivisions.

Lee would favor.

wayarguendo estoppel operatesassumingEven that the
prevail theory. partyTheclaims, still not on thisLee Lee would

Bigwoodof Merri­estoppel provingbears the burden it. v.asserting
TheVillage 83, 87, 341, (1967).229 345Dist.,mack 108 A.2dN.H.

estoppel are:essential elements of
facts; (2)representation or a concealment of material(1) a

knowledgerepresentation have been made withthe must
facts; party whom it was made must have(3)of the the to

matter; (4)of the it must haveignorantbeen of the truth
partythat the other shouldbeen made with the intention

it; party must have been inducedupon (5)act and the other
upon prejudice.to act it to his

Fitzwilliam, 491, 203105 N.H. at A.2dMonadnock School v.Dist.
50; accord, Bigwood Village Dist, 108 N.H. atat Merrimackv.49­—­
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87, therefore,inquiries;229 A.2d at These are all factual the344.
supportedwill be ifquestionsmaster’s resolution of these sustained

Id.; Co., Realtyby Springfieldevidence. see Cheshire Oil Inc. v.
Miller,Corp., 835 Bielinski 118232, (1978);385 A.2d v.118 N.H.

26, rejected estoppelN.H. 382 master the(1978).A.2d 357 Here the
claim, exceptionand the to this denial is unnecessaryoverruled. “It is

evidence,whether, uponto determine the the court could have
accept por-found estoppel rejectthat existed since it could or such

testimonytions of (Citationthe as it . . e areomitted.)chose. . [W]
uponsatisfied record,a careful of the entire it can-examination that

not be said ‘nothat reasonable man could fail to find’ that the [de-
fendant proving estoppel.” Bigwoodsustained burden of v.has] [its]

VillageMerrimack Dist., 87,108 N.H. at 229 A.2d at 344-45.
argument denyingLee’s second is that the court below erred in its

motion to proposedamend its The soughtanswer. amendment relief
under RSA 6,36:23 (amended August 1975) RSA[hereinafter
36:23], provides any platwhich planningthat submitted to a board
for approved disapprovedconsideration and not ninety daysor within
“shall approved.be deemed to ninetyhave been More days. . .” than

elapsedhad proposedbetween the time Lee filed its subdivision with
the Aprilboard in 1972 and the disapprovedtime the board it on
July 27, Thus, contends,1972. platLee the Aprilit submitted in
1972 should be approveddeemed to have been Nottinghambefore the
zoning ordinance now adopted.at issue was Lee further reasons that

approved plan runningas of the date of the ninetyof the (90)“[a]n
days time limit would be a defense majoras to the violations which
the master found support grant injunction.”to permanentthe to a

This claim also is unavailing. all,First of RSA 36:23 onlydeals
planningwith approval;board any dutyit does not excuse to obtain

approval from the building inspector, requirement imposed bya the
building Also,code. Lee seems somewhat arguinginconsistent in first

authority grantany deny approvalthat the board orlacked to of its
plat, arguingand then that because approvethe board did not the
plat ninety dayswithin it should be approveddeemed to have the
plat under RSA 36:23.

Furthermore, correctlythe master ruled that the decision
priorin the suit, in soughtwhich Lee ofreview the board’s denial of

subdivision approval, present litigation.barred relief in the Under the
doctrine judicata,of res judgment“a final on the merits in one suit
absolutely bars subsequenta suit involving parties,the same or their
privies, as to all litigated,matters which were mightor have been



444

suit, extenuatingin some circumstances.”litigated, the first absent
ac­321, (1978);323Crane, 253, 387 A.2d249,v. 118 N.H.Bricker

Bank,Constructors, The 117 N.H.Manchestercord, Inc. v.Concrete
Lavallee,Laconia Nat’l Bank v.(1977);672, 612,377 614670, A.2d

previous proceeding, whichIn the353, (1950).10777 A.2d96 N.H.
re­specificallyLeepresent suit,parties as thethe sameinvolved

petition, theBy dismissing thatRSArelief under 36:23.quested
See Beaudoinunwarranted.that such relief wasimpliedly foundcourt

Cushing v.Beaudoin, 325, (1978);1261386 A.2d118 N.H.v.
time fortheThomson, 805 After292, (1978).118 386 A.2dN.H.

Lam­See Exeter v.it becameout,that ran final.appealing decision
attempt topresent(1978). Lee’s328, 387 A.2d 332pert, 118 N.H.

by judicata.barred resthusrelief under RSA 36:23 issecure
requirementremaining exceptions Nottingham’srelate toLee’s

It submits thatplacedmobile homes be on solid foundations.that
power tozoning grantedwithin the townrequirementthe is not the

State, disallowing testifyin Lee toby the master erredthe and that
arbitraryrequirement is so and unreason-the solid-foundationthat

and Federal Constitutions.able as to violate the State

prior argumentsto beforeAfter trial in this suit but oralthe
court, 1977, 481:1 into This statute amendsLaws went effect.this

Towns”) by adding followingthe(“Powers31 and Duties ofRSA ch.
imposeshall“31:116 Mobile Home Foundations. No townsection:

placed on other than the struc­requirements that mobile homes be
We whetherdesigned purpose.”carriers for are uncertaintural that

RSANottingham requirement violates 31:116solid-foundationthe
regard, andfindings of in thisno fact1977); master made(Supp. the

If, us,appearsthe as to a solidparties question.the did not brief it
designeda for mobilemasonry wall is in fact not “structural carrier”

injunction enforcinghomes, presentthen extent the is aimed atto the
requirement injunctionthe must be dissolved.the solid-foundation

System Wright, (1961) (anFederation No. 91 364 U.S. 642See v.
wrongfulinjunction continuingshould be dissolved if the conduct

Groomer,lawful);designedit is to end becomes Erickson v.which
injunctionis32, (case139 296 moot and(1959)Colo. 336 P.2d

apartment buildingof beagainst construction should dissolved
Webuilding).new ordinance construction of thebecause allows

forremand resolution of this issue.

part;Exceptions overruled in remanded.

All concurred.


