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7957No.

O’Lantern,In re Jack c.In­

19, 1978June

Stanton E. Harkinson,and Daniel J. of Manchester (Mr.Tefft Tefft
orally), plaintiff.for the

Souter,David H. attorney general (James Morris, attorney,E.
orally), for the State.

Douglas, J. appealThis is an by O’Lantern,Jack Inc., d.b.a.
Jack O’Lantern Resort, pursuant to RSA 541:6, challenging adverse
findings and rulings by the associate highway commissioner. The
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by asigna certain erected Newrelate to whetherprincipal issues
constitutesWoodstock, Hampshire,Newcorporation inHampshire

pressure by bureaucratsign whether a federalon-premisesa valid and
Weunduly hearing.administrative reverse.tainted a State

Woodstock,Resort, along route 3 inThe Jack O’Lantern located
in As northward constructionHampshire, was established 1948.New

earlythe andHighwayInterstate 93 continued in late 1960’sof
by Resort, leavingthe1970’s, highwaythat divided the land owned

part ofturnpike.of the The westernapproximately 113 acres west
activityprimaryany buildings; none of thethe resort did not contain

brochureyears the resortoccurred For severalof the resort there.
guests of the could usehad, however, reflected the fact that resort

to the westPumpkin,”“Mount locatedon and aroundhiking trails
byobtainedAccess to the 113 acres ishighway.of the interstate

by travellingthrough a culvert orcrossing highwayunder theeither
to thedoubling along right-of-way3 back anorth on route and

hiking trail area.
corporation approached theearly presidentthe of theIn 1975

might bedepartment signsto determine whetherhighwayState
high-corporation’s Theportion of the land.erected on the western
haveany time,at that norway department adoptedhad not rules

authority,statutory grantthey yet adopted pursuantrules to a of
Hutchins, 1171975).VI See State v.IV(b), (Supp.RSA 249-A:5

corporation,presidentThe of the924, (1977).380 257N.H. A.2d
A 728-attempt to sell the land.Keating,Robert determined to

for sale andindicatingerected that the land wassquare-foot sign was
parties applyshould at the Resort.that interested

highways may maintainadjacentCertain to interstatebusinesses
the owneron-premises the name and address ofsignan that states

prop-theproducedan of the or found onand identification services
erty. advertising onsignNo more than one such activities conducted

thepermitted more than 50 feet from ad-propertythe real “shall be
activity. III(c) (Supp. 1975).RSA 249-A:5 Subsec-vertised . . .”

doesprovides sign permittedwill be that nottion VI that no such
forth in of Federalnational standards set the Codeconform to

advertisingregulations permit on-premises signsRegulations. Federal
theupon propertythe real on whichactivities that are conducted

Furthermore, no750.105(a) (1977).23signs are located. C.F.R. §
except on-premises signsmay square150 feet in areasign exceed
activity beingthe conductednot more than 50 feet from advertised

sign.theupon property 750.108(g)the real that contains 23 C.F.R. §
(1977).
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publicsign erected, employees departmentof the ofAfter the was
highways corporation signthe that the went tooworks and notified

large pumpkinaadvertising sale, partfar in for in because ofland
the Apainted sign always logothe has been the of resort.on that

ensued, culminating in hear-negotiationsseries aof conferences and
theing 1975, of17,on October before the associate commissioner

Highways. ruledHampshire DepartmentNew of Public Works and He
propertyan on thesign activitythat the advertised not conducted

Upon timely requestand its for aordered Jack O’Lantern’sremoval.
rehearing, suspended pendingthe order modificationfor removal was
of thesign. sign changed “hikingthe The trails” forwas to substitute

hearing 30,words for sale,”“land and a further was held on June
1977,1977, 5,the On hebefore associate commissioner. October

findingsissued of Asign.fact and another order for removal of the
timely rehearing appealmotion for and to the underwas made court
RSA 541:6.

At the the didhearingsecond associate commissioner not doubt
hiking highway,that there on the the norare trails western side of

sign.that hikingthe nearest trail than 35 feet from thewas less
Nevertheless, the associate found that “notwithstand-commissioner
ing sign’s ‘Hiking Trails’, primary purposethe is toreference to its

principaladvertise the Jack andResort,O’Lantern whose business
parcelservices are not or on ofparticularconducted offered the

property sign signwhere the nui-is located.” The found to be awas
sance meaningwithin the of RSA 249-A:9 and was(Supp. 1975),
ordered removed.

upon Whaland, 86,The State relies Mannone v. 118 N.H.
382 918 the(1978), propositionA.2d for that there bemust a show­
ing by presentedJack there noO’Lantern that was evidence to sus­

pointedtain out,the As to prooforder. Mannone meet the burden of
appealon agencyfrom a of a State appel­decision administrative the

lant appealed clearlymust that ordershow the from is unreasonable
or The presumptionunlawful. in favor of the administrative decision

bycould be overcome showing presenteda that “no inevidence was
the Whaland,record to sustain the atorder.” Mannone v. 118 N.H.
88, only382 at This, however,A.2d is not the919. limit on the dis­
cretion of an administrator. Total of required.absence evidence is not
Even if there is support mayevidence to order,the be ifit set aside
“by preponderancea clear of unjustthe evidence order or. . . such is

541:13; Ryeunreasonable.” Village Dist.,RSA Beaudoin v. Beach
116 768, 773,N.H. 618,369 A.2d 622 (1976) (Grimes, dis-J.
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despite the of RSAcommissioner, languageHere thesenting).
“princi-“primary andIII, involving purpose”testutilized a249-A:5

mayagency to,not addan erroneous test. Anpal This wasbusiness.”
case-by-caseby throughormodify regulationthechange, or statute

585,Hopkinton, 706, 707, A.2d115 349adjudication. Reno N.H.v.
purpose taxpayerof thefocused on theagencyWhen an(1975).586

pri-by land, employedthe athe received andrather than treatment
of use taxationmary provisionsunder the the currentuse test

Mountain Forestsuch a determination. Bluestatute, we struck down
Croydon, 365, 1313 We(1977).117 N.H. 373 A.2dAssociation v.

infirmityfind with the decision at issue before us.the same
bymight have been colored the involve-Additionally, this decision

high-administeringin interstatewho,ment a official theof federal
contraryconveyed actual, that away implied,an if not threatsystem,

money provided tolead to a of federal bonusdecision could loss
Before theHampshire by Highway Administration.New the Federal

of the Federalhearing case,this the Administratorfirst in Division
parte hearing officer aex to theHighway Administration submitted

exemption andqualifydid not for anopinion signthat thewritten
thatthe federal official advisedhearing,must be removed. After the

expedi-the “in ansign bythe be made Statemodification of must
Comstock,hearing, official,federalAt the first the Mr.tious manner.”

come to his ownhearing officer was free towhen asked if the State
no, suppose.”ways waysin Iyes, somereplied,conclusion “In some

money agreedanda loss of federal bonuspossibleHe then discussed
clearly implied that funds couldthat letter he written federalthe had

highway commis-to the associatejeopardy. apparentbe in This was
hearing, he said that “if we executeconcludingIn the secondsioner.

thatbyin the Federal Governmentrulinga that is not concurred
That’sindependent judgment.penalty makingthere a for anis clause

what it boils down to.”

ever-present dangerthegrowth in federal aid raisesThe
requiredmay independent sovereignthelongerno bethat this State

1, by federalpart article 7. Threatsby Hampshire ConstitutionNew
otherwisecase,in can taint anbureaucrats, occurred thissuch as

hearing officerhearing. Theproper administrative Statefair and State
danger “ex­hearing; however, thea fullin this case conducted

have ad­“wrong” mightthat a decisionby Comstockpressed” Mr.
havecasesrequires a “Recentfunding reversal.consequencesverse

broadly phrased rulesformulatingindifficultythedemonstrated
inimpartialan tribunalprocess requirement ofregarding the due
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inthe casein withhas come contacttribunalwhere thesituations
222, 223, 356Whaland, 116 N.H.capacity.” Burhoe v.othersome

im­neutrality andtheimperativeIt that658, is(1976).659A.2d
The conductimpaired.beagencies notpartiality of administrative

waspressureappearancethe thatat leastpresentsof Mr. Comstock
164,Concord,id.; 109 N.H.AthertonSee v.applied to the State.

Ward v.J., dissenting);(Grimes,171, 387, (1968)245 392A.2d cf.
Monroeville, 57,Village (1972).409 60U.S.of

ac­on-premisesfifty feet of ansign withinBecause the is
sign.on-premisestivity, it is a valid

Order below vacated.

All concurred.
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