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ToberL.Blanchard, (Stephenof PortsmouthFlynn, &McGuirk
plaintiff.for theorally),

P.A., (Williamof Manchester S.Devine, Millimet, & BranchStahl
defendant.orally),Gannon for the

mayplaintiff main­theBois, The in this case is whetherJ. issue
approachanallegedlyhe sustained oninjuriesaction fortain a tort

and Canter­bridge linking the towns of Boscawento a discontinued
dismiss, assertingCanterbury moved tobury. The defendant town of

ofcomply requirementsnoticeplaintiff failed to with thethat the
liabilityimmunized fromthat the defendant wasRSA 247 andch.

dismissal,ground foralso asserted a thirdby (DefendantRSA 238:6.
denied theC.J.)Court (Keller,The Trialit.)but has since waived
and trans­exception to this denial was reservedDefendant’smotion.

by Brock, We affirm.trial, J.court,ferred to this in advance of
of re-purposesforadopt plaintiff’s allegationsfactualWe the

May 8,1970, plain-eveningthe ofviewing the motion to Ondismiss.
Canterburyinoperating motorcycle along Intervale Roadtiff was his

bridge. toBoscawen-Canterbury Unknownapproachedhe thewhen
byvehiclesCanterbury bridgethe to motorplaintiff,the had closed

The town had alsobridge’stheplacing a I-beam across entrance.steel
bridge’sof at thequantitya sandplaced or allowed to accumulate

signsnonight and there werealreadyThe had set thatentrance. sun
closed, plaintiff had nobridge was sowarningreflectors that theor

bridge. Hisattempt to cross theway knowing that he notof should
head-causing him to be thrownmotorcycle sand,the unmarkedhit

brought suit to re-thereafter thisagainst the Plaintifffirst I-beam.
damages resulting injuries.cover for his

plaintiff’sappealin this is that theThe defendant’s contentionfirst
untimely it was not com-as becauseaction should be dismissed

of theyears after the dateApril 19, 1974, almost fourmenced until
plain-thearguingin assumes thatThe defendant soalleged accident.

by to Re-on RSA 247 Townpredicated (“Neglectis ch.tiff’s action
Liability 17 of RSA ch.Damages”).for Sectionpair Highways and

happening anydamagesare liable for toprovides that owns247 “[t]
bybridgeavehicle, traveling uponmotor ...person,... or [his]

repairdefect, insufficiency, want of ofany obstruction, orreason of
travelbridge renders it unsuitable for the thereon.”such . . . which

bridgethe formay regarded partbe as a ofapproach bridgeto a(The
liability injuries high-todetermining the of towns forpurposethe of

Houle, 132,86 N.H.way travelers under RSA Saloshin v.247:17.
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liability by themunicipal imposedThe statuteA. 767 (1933).)164
qualified, however, by the that arequirement claimantis

days receiving injury,of fileshall, within ten from the date
the town awith one selectmen and clerk of suchof the

setting placestatement, oath,written under forth the exact
injury received, a fullwhere and timethe when the was

description thereof, the same and amountthe extent of the
damagesof claimed therefor.

“unavoidablyperson prevented filingfrom suchAnyRSA 247:25.
superiorten-day period may petition courtstatement” within the the

petitionHowever,for leave to late suchfile a claim. RSA 247:26.
superiormust be the within of the datefiled with court six months

alleged injury, petition grantedthe and if is the claimantof the must
Id.;period byfile his late withinclaim the time set the court.

Enfield, 242,Simoneau 317 (1972).v. Town 112 N.H. 293 A.2dof
complya to procedural preconditions,If claimant fails thesewith

Id.;usuallyhis suit bemust RSAdismissed. 247:28.
Plaintiff that he file RSA 247:25—concedes did a claimnot under

asserts,He however, statutory28. RSAthat the scheme of ch. 247
is irrelevant to case applythis because the does not to actionsstatute

damages arising injuries allegedlyfor out of sustained on discontinued
bridges. The superior rulingcourt theagreed, that n view of fact“[i]

portionthat the bridge approach thereto,of the with the where the
accident allegedly happened, public high-ahad been discontinued as
way, RSA 247:17, statutory appli-and areprovisions,related not

rulingcable.” This was correct.

RSA 247:17, general, only openand appliesch. 247 in to
bridges highways; anyand ofnothing impliedin our cases has that
the statute is at bridges.all relevant to discontinued RSA 247:17
makes municipalities personal damageliable or propertyfor sus­

by person “traveling upon bridge”tained a ifa a or conditiondefect
renders the bridge “unsuitable the (Emphasistravel thereon.”for
added.) CitySee Manchester,Merrill v. 114 722, 727,N.H. 332of

378,A.2d 382 RSA(1974). Similarly, 247:1 asubjects town to
liability if neglects “keepit to any highway good repairsuch in suita­
ble the partiestravel (Emphasis gdded.)theron. The...” havefor
stipulated plaintiffthat the alleged injuries ap­incurred his on an
proach to a “discontinued” bridge, closed to Seeone motor vehicles.
RSA 230:1 (“highways” bridges thereon);include the RSA chs.
237, may238 (highways be Wediscontinued). hold that the notice
requirements of 28,RSA RSA general,and ch. 247 in are247:25—
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present alleging in-one,the thataction,to a civil such asirrelevant
a constructionjuries a of tortiouswere sustained as result town’s

bridge.orhighwayof barrier to a discontinuedmaintenance aand/or

any im­by thatpresentThe action is not barred doctrine
Cityliability. Man­In Merrillmunicipalities from tort v.munizes of

chester, abolished722, (1974),114 332 A.2d 378 this courtN.H.
immunity. However,municipalofjudicially-fashionedthe defense

onlyonly; tortsapplyit to toholding prospectiveMerrill’s was was
general propositionJuly 1, Thus,after as aoccurring on or 1975.

liability time of Can­tort at themunicipalities were immune from
generalthe ruleterbury’s Nevertheless,tort case atalleged in the bar.
RSA 412:3immunity exceptionOne such wasexceptions.of had

412:3], permitted1, RSA whichJuly 1975)(amended [hereinafter
coverage against types ofpurchaseto certain risks.towns insurance

provideThe went on to that:statute
anyany against municipalorIn the state subdivisionaction

liability account of a risk so insuredthereof to enforce on
company municipal sub-insuring or state oragainst, the

thereof, pleadnot to as a defensedivision be allowedshall
liability damages from theimmunity resultingfrom for

liabilityfunctions,of and itsperformance governmental
corporation.of privateas in the case ashall be determined

liability anyin shall notProvided, however, that such case
the ofcoverage specified policyin in-exceed the limits of

anyanyabate verdict in suchsurance, and the court shall
policyitextent that exceeds such limit.action to the

Canterbury byprecludedthatrulingWe affirm the trial court’s “is
immunity. Topleading governmental ...”virtue of RSA 412:3 from

plaintiffCanterbury against the thethe extent that is insured losses
itsuffer, Canterbury may be liable as ifhe in fact heldalleges did

corporation.privatewere a
only412:3 tothat RSA was intended waiveThe defendant asserts

municipal immunity, legisla-that thetort andgeneralthe ofdefense
238:6,supersedeto RSARSA 412:3 did not intendenactingture in

immunity. 238:6,statutorily RSA which was enactedimposeda tort
of allprovides that shall be relieved412:3,before RSA “[t]owns

liability damages in theall incurredmaintain, and forobligation to
openhighways discontinued asof, highways oruse discontinued

lower courtgatesto and bars.” As thesubjectmadehighways and
de-immunity RSA is unavailable as aruled, however, the of 238:6

presentin thefense case.
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that RSAseeminglythe did intendall, legislatorsofFirst
412:3, leastatimmunity of 238:6. RSAtort RSAmodify412:3 the

case,instantalleged in theoftime the occurrenceread at theas it
againstriskstypes ofany way here,relevant thelimit, indid not

specify thatnotprocure It didmunicipality may insurance.awhich
except those involv­may against bodily injuriesinsuremunicipalitya

a munici­provided thatbridges. Instead, RSA 412:3ing discontinued
insurance,risks; if itmay against certain that obtainedpality insure

immunity frompleadto abe allowed as defensetown “shall notthe
governmentalresulting performancefrom the ofliability damagesfor

as infunctions”; determinedliabilitythe town’s “shall beand that
legislature inthecorporation.” We believe thatprivatethe case of a

only imposedmodify judiciallyenacting 412:3 intended to notRSA
238:6, which re­immunity but RSAmunicipal also such statutes as

might accruefrom that otherwisemunicipalitieslieve certain liabilities
municipalities private corporations.were the to be treated as

thethat bar suit is thatA second reason RSA 238:6 does not this
asappears apply proceedingsnot tostatute intended to such civil
ato enforcepresentthe one The action does not seekbefore us.

re-“obligation highwaya or totown’s to maintain” discontinued
Rather, the“damages highway.cover in use aincurred the of” such

plaintiff complains allegedlyhere of the tortious construction and/or
pile the foot of themaintenance of a of sand and a steel barrier at

Boscawen-Canterbury bridge.

We that RSA 238:6 intended to be ado not believe was
tofor to construct maintain barriers discon­license towns and/or

legis­No of thebridges peril.tinued in a manner that invites evidence
Thus,purpose presentedbeen tounderlyinglative the statute has us.

support applyno our tointerpretingthere is direct for the statute
only ato the situation in which over closed-offsomeone travels
bridge, usinginjured bridge, bringsis while the and an actionso then
seeking damages. Nonetheless, suppliesthe of a itselflanguage statute

key Seelegislative purpose. Transp.,a to the v. Ross Ex­Auclair Inc.
Inc.,press, 634, 376 read630, 146,117 N.H. We(1977).A.2d 148

language of RSA as Alsobolstering interpretation.the 238:6 our
Hampshireis the New bill 309relevant Senate debate of senate

as 1969, 332),Laws it(enacted ch. which was intended to “[make]
possible planning jurisdictionfor to have discontinuedboards over
highways subject gatesto In(1969).and 892bars.” N.H.S. Jour.
passing bill,this the senate indicated it that a townthat understood

open highways “essentiallyvote to discontinue if the publicmeant
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these, theywanted to travel over would have to theirdo so at
partown ^presumably,risk because in another of the statutes RSA

238:6], the responsibility.”towns were released from atId. 893.
applicable onlyTherefore we hold RSA 238:6 damagesto actions for

sustained crossing bridgein the of a discontinued highway (oror a
highway bridge open highway bridgeor discontinued as an andor

subject gatesmade to bars); prohibitand it does not an action to re-
damagescover allegedly municipalsustained because of con-tortious

constructing maintainingduct in a barrier to a discontinuedand/or
bridge.

todayAll we hold is that the defendant’s motion to dismiss was
properly light plain-denied in of the law in force at the time theof

allegedtiff’s anyTheaccident. above discussion obviates need to
plaintiff’sreach arguments. proceed-the other We remand for further

ings opinion.consistent with this

Exceptions overruled; remanded.

All concurred.
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