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attorneys’ may beand reasonable fees collected from Commercial
using Groceries,the Inc.,standards set forth in Couture v. Mammoth

294,117 N.H. 371 1184 (1977).A.2d

Exceptions sustained.

BROCK,J., sit;did not the others concurred.
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(Wil-P.A.,Leonard, Prolman, Gall, Shapiro Jordan of Nashua&
plaintiff.orally),and Ellen Cronin for theliam J. L.Groff

forP.A., orally),Reisof Manchester J.(RandolphBrown & Nixon
the defendant.

causes ofLampron, plaintiff allegesthe twoJ. In this case
to thevalue of her servicesaction, quantumin meruit for theone

bothmoved to dismissand one in deceit. The defendantdecedent
andthey by the of Fraudson the that are barred Statutecounts basis

J.) trans­Superior (Mullavey,The Courtthe statute of limitations.
agreedanquestions uponof lawrulingferred without seventeen

admissibilityinvolve theEight questionsof of thesestatement facts.
hereinafterfor the reasonsof evidence which we will not answer

are uncontested.parties agree questionsThe that six of thestated.
nonevidentiary ques­Therefore, onlythere three contestedremain

tions, which we will answer.
Theagreed mayThe statement of facts be summarized as follows.

by Mary Smith,plaintiff uncle,was raised her aunt and William and
age 20, plaintiff married,In was1951,on their farm in at thePelham.

developed thyroid prob-Maryand moved to In 1966 aNashua. Smith
Maryrequiredlem At that time William andwhich medical treatment.

them,ofpromised plaintiffboth that if take carethe she would
everything go theywould to her after died.

February 1968, byIn “the executed which each ofSmiths wills
they predeceased eachthem left the entire estate to each other and if

other, plaintiff.” plaintiffthe The knew of theestate was devised to
provisionsexecution of these wills and was made aware of the

Mary ashortly July 1968,after their In executed secondexecution.
to haveplaintiffwill which revoked the first The claims notwill.

been aware of the execution of This second willthis second will.
including thebequeathed relatives,five hundred todollars seven

theplaintiff, equaland the of the in shares todevised residue estate
plaintiff, niece, two a of Williamanother sisters and brother testatrix.
Smith did not execute a second will.
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occa-allegesPlaintiff that on severalJuly 1971, William died.In
Mary repeatedMary 1975,death in1966 and Smith’ssions between

foreverythingplaintiff that she would receivepromiseher to the
that at variousMary Plaintiff contendstaking care of and William.

Mary to thirddeath, made statementsfrom 1966 until hertimes
During thethe entire estate.persons plaintiffthat would receive

manyMary’s plaintiff performeddeath theperiod from 1966 until
uncle andtaking care of her aunt andpersonal services,variedand

theolderalleges grewthat as her aunt and uncletheir Plaintifffarm.
rendering these services increased.time and effort involved in

land inparcela three-acre of1974, plaintiff purchasedIn June
andpart of the farmMary $4,000.for The land wasPelham from

Mary’s beganPlaintifffrom residence.located across the streeetwas
in Nashualand,on the she sold her homeconstructing a new home

completed. Whenhomeand moved to Pelham before the new was
copyJanuary plaintiff received a ofMary 1975,in theSmith died

the time she was awareShe contends this was firstthe second will.
the entirethat she was not to receive estate.

meruitquantuma inplaintiff’sThe declaration contained count
aunt,to herthe she had renderedthe reasonable value of servicesfor

ofmisrepresentation in the saleallegeda in deceit for anand count
thereafterplaintiff by the Plaintiffreal to the decedent.the estate

an adin the in deceither in order to include countamended writ
plaintiffthe suffered “severeclause which claimed thatdamnum

familyvexation, damage to herphysical distress,emotional and
injuriesrelationship, degradation, aggravatedand otherinsult and

plaintiff says the sumdamageall to the of the as sheand losses
Dollars.”($100,000.00)of . . .

presented:following questionsThe are
plaintiff’sof Frauds bar count II of4. Does the Statute

action (Deceit)?

punitive exemplary damagesor allowable in anAre6.
proof wrongful,deceit, allegationsin absent or ofaction
partthe decedent?vengefulmalicious or conduct on of

andplaintiff’s claim, allegingIf Count II of fraud8.
decedent, the claimdeceit, did survive the death of does

damages death ofpunitive exemplaryor survive thefor
decedent?
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6,“No” 4 andfollowing questionsthe we toFor reasons answer
question“Yes” to 8.and

I. Deceit

decedent, sellingis that the inplaintiff’sThe of deceit claimbasis
falsely representedparcel Pelham,inplaintiff the of landthree-acre

upon theplaintiff receive of the landthat the all decedent’swould
misrepresentation plain-thethat this induceddeath,decedent’s and

purchase plaintiffa Thetiff to this land and to build home on it.
argues representations connection a contract arethat false in with

writing ingenerally to be in in order to an actionrequirednot sustain
deceit, Frauds, (1943)Statute as au-and cites 37 C.J.S. 32§of
thority. argues plaintiffthe not stated aThe defendant that has

carrytoof action in He that mere out ancause deceit. claims refusal
promise convey groundoral to land is neither fraud nor other for

relief, plaintiff attemptingand that therefore the is to enforce an
agreement by will,oral to leave real estate unenforceablewhich is

arguments partiesbecause of the of When the of theStatute Frauds.
unraveled, theybe points,are it seen that concerncan two different

i.e., whether a deceit action the promiselies for breach aof and
the of applies promisewhether Statute Frauds to such a in a deceit

Weaction. will address each of these.

undisputedIt that oral contract realis an to leave estate
by will is unenforceable under the Statute of BlanchardFrauds. v.
Calderwood, 29, Haley,110 N.H. 260 118 Lemire(1969);A.2d v.

357, plaintiff91 N.H. RSA(1941);19 436 If the wereA.2d 506:1.
attempting allegedto the contract, clearlyenforce she bewould

plaintiff, however,barred. The attemptingis to on the oralrecover
promise by in prevailan action In to action,deceit. order in deceita

plaintiff provethe must that there was a misrepresentation of fact.
promiseThe mere enoughbreach of a is bynot to establish anitself

in Harper James,action 1 anddeceit. F. F. The TortsLaw of 7.10§
(1956); Prosser,W. The Law of 109,Torts at (1971).728 How­§
ever, promisea perform future impliedto in the itcarries with an
representation speaker presentthat the ahas intent to fulfill his
promise. If speaker promisethe makes a and at the timesame intends

to perform, operatesnot misrepresentationa speaker’sthis as of the
of properstate mind aand for anis basis action in Thisdeceit. has

long been the Co.,law in this TheState. Hunt v. 94Goodimate N.H.
421, 55 Morgan75 (1947); Morgan,A.2d 116,94 47v. N.H. A.2d

Charpentier Socony-Vacuum569 (1946); Co., 38,v. Oil 91 N.H. 13
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2d 141 (applyingA. (1940) plaintiff’sMassachusetts Thelaw). writ is
not clear itas as could be on this point, allegebut it seems to that

misrepresentedthe decedent her state of promisemind thewhen
was made.

questionThe next is whether an action in deceit can be main-
promisetained when the actual that was bebreached cannot enforced

due to the Statute of argumentFrauds. The theis that to allow
throughdeceit action is “to circumvent the statute of frauds a

passage’.‘northwest Harper James, supra. .” F. and at Bar-. F. 573.
ring an action in Frauds,deceit because of the however,Statute of

policy Quitewould not further the contrary,of the thestatute. it
would an injustice.foster t does not follow that in a case where“[I]

promisorthe beingwas dishonest at the time made,the contract was
permittedhe should be to hide behind the Statute of Frauds, or use

the Statute of Frauds perpetratingitself as a means of a fraud.”
Keeton, Intention, 185,Fraud-Statements 15 Texas L. Rev. 201of
(1937).

We no applysee reason to the bar of the Statute of Frauds
to action in previouslythis We havedeceit. held that a false state­
ment of perform promiseone’s intent to oral requiredan to be in
writing by Morgan Morgan,the Statute of Frauds is actionable. v.
94 116, MorganN.H. 47 (1946).A.2d 569 The equi­case involved
table relief rather than a suit at damages. Although ap­law for there
pears authorityto be allowing equitablefor relief in a case such as

denying recoverythis but in an action at deceit, Harperlaw in andF.
supra 573;James, Keeton,F. at supra 20, perceiveat nowe216­—­

reason for distinguishing between the equitableremedies. To allow
denyrelief but to damages for deceit would be to create a distinc­

tion without a substantive difference.
The answer to question 4 “No,”is therefore the Statute of Frauds

does not bar plaintiff’scount II of action.

Exemplary DamagesII. Punitive or

parties agreeBoth that the law of this State does not allow a
punished by beingdefendant to be punitiveheld liable for or exem­

plary damages. See Auto, Inc., 71, 73,Vratsenes 112v. N.H. N.H.
289 66, plaintiffA.2d 68 (1972). compensatoryA is to be awarded
damages only. “However, when the act wanton,involved is mali­
cious, oppressive,or compensatorythe damages mayawarded reflect
the aggravating circumstances.” Id.

It plaintiffis uncontested that seeking compen-the here is liberal
satory damages for aggravated contends, however,circumstances. She
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plead proveshe does not have to or that thethat decedent’s conduct
malicious, According plaintiff,the thewanton, oppressive.or towas

applicationthe of theallegation proof triggersmere and of deceit
compensatory damages proofliberal rule without further of maliceof

legal malice, i.e.,an act of the intentionalbecause deceit contains
doing wrongful disagree.of a Weact.

- compensatoryA review of our law indicates that liberal
damages only exceptional cases,are to be awarded in and not in
every involving agreean If to thecase intentional we were withtort.
plaintiff measuringand dam­purposehold that “malice” for the of
ages doing wrongful act, everyis the intentional of a then intentional

give larger damages.tort to of al­would rise the amount of Instead
malice,lowing damages implied legalan award of to be onbased or

Damagessee 52 2d Malice 1 (1970); 123(4)Am. Jur. 25 C.J.S.§ §
prefer only showing of(1966), we to base such an award on a actual

Prosser,See 2, (1971).malice. W. The Law of Torts at 10 n.65§
partwill, hatred, hostility,There be ill evil motive on the ofmust or

the of ashowing,Without such the mere commissiondefendant. a
give aggravated necessarytort will not to the forrise circumstances

compensatory damages.the award of liberal
The question “No,” punitiveanswer to 6 is therefore or exem-

plary damages are not in an action in deceit and liberalallowable
compensatory damages allegationwill not be theallowed without

proofand of wanton, malicious, oppressiveor conduct.

Aggravated DamagesIII. Survival the Claimof for
The plaintiff’sdefendant does not thecontest claim that

deceit action survived the does,death of the The defendantdecedent.
however, argue purpose damagesexemplarythat since the of is to
punish wrongdoer, damages.the her destroys rightdeath the to such

appears generalThis to be the rule in other See 1 2dStates. Am. Jur.
Abatement, Survival, Damagesand Revival 59 25(1962); C.J.S.§

punish wrong­125(3) (1966). States, however,Those seek to the§
through punitivedoer damages. above,As do not seekdiscussed we

punishto wrongdoer, only compensatethe plaintiffbut to the if she
aggravatedincurs damages due to the defendant’s malicious behavior.

no rea­Thus, wrongdoerwhen a the there iscause of action survives
prevent being fully compensated for herplaintiffson to the from

aggravated damages.
questionWe therefore 8answer “Yes.”
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Admissibility EvidenceIV. of
the admis-evidentiary questions submitted to us dealt withSome

agreement promising theof the oralsibility proofof corroborative
the the Anotherremaining at decease of Smiths.the estateplaintiff

isMary estate ad-pertained the value of Smith’squestion to whether
bydamagesof to be recoveredas of the amountmissible evidence

admissibility oftheplaintiff. remaining questionsThe coveredthe
the Smithsplaintiffthe received frompropertyof orevidence monies

affectingMary theand the will of Smith asduring their lives under
recovery.plaintiff’sofamount the

on thedepend largein measurequestionsThe to theseanswers
evidence isparticularthe item ofof the record whengeneral state

soughtit isbyand the method whichpurposeas well as itsoffered
relevancy andOrderly requires that theprocedureto be introduced.

court,passed by the trial who is incompetency the evidence be onof
determinations,necessary preliminary factualposition make thea to

reasons,For those webyof this court in advance of trial.instead
category.questions in thisto answer the submittedhave chosen not

Remanded.

BROCK, sit;not the others concurred.J., did
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