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ifappealmay permit a latethe courtRSA 599:1-bUnder
party’s]from“and notmistake, misfortuneaccident, [aorthrough

appeal. Thetheby permittingwould be servedneglect” justiceown
met is onstatutory requirements wereshowing that theofburden
377647, A.2dCharpentier, 117 N.H.See State v.the defendant.

andefendantafforded thejudgetrial should haveThe(1977).131
failure ofthe foron where faultpresent his evidenceopportunity to
and duefault, justicenotdelivery defendant is at bothlies. If the

that he beday in court rather thanprocess require that he have his
guilt.contest hishaving appearancea court tosentenced hadwithout

Remanded.

sit;BROCK, J., not the others concurred.did
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Kelly,Bossie & of Manchester (Jay L. Hodes for theorally),
plaintiff.

Hall, Morse, Gallagher Anderson,& of Concord (G. WellsAnderson
orally), for the defendant.
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ofDouglas, question of the extentpresentsJ. This case the
ver-juryon a civiljudgmenta enteredpower to reviewthis court’s
per-serious andsuperior judge. plaintiffThe sufferedby a courtdict

from thepurchasedhe hadinjury when the truck thatmanent
a result of the defendant’swall, allegedlya asdefendant collided with

linkage.properly repair the truck’s acceleratornegligence failingin to
grant motionsexcepted to the failure to itsThe defendant court’s

toverdict,the andnonsuit, verdict,for to set asidefor directed and
J.)Court reserved{King,several the court’s The Trialof instructions.

exceptions.and transferred these
from the defendant in 1971.plaintiff purchasedThe his new truck

developeditsatisfactorily year,It functioned almost a after whichfor
pedal depressedthe closeproblema with the When wasaccelerator.

prob-floorboard, plaintiff remedied theto the it would Thestick.
forcing it backby inserting pedallem the andhis foot underneath

July forup. broughtIn 1972 he the truck back to the defendant
warranty. on therepair employeeunder An of the defendant worked

time,truck, problem September.until At thatand the was alleviated
pedal began again. plaintiff again returned thethe to stick The once

night ofrepair.truck for The truck then functioned well until the
theyemployeesthe At trial the defendant’s testified thataccident.

having on thecould find no record of their worked truck.
night 20, 1972, plaintiff drivingOn the of southOctober the was

on straightaway,the Lowell Road in He on aHudson. accelerated
attempted entering bybut when he to decelerate before an S-curve

lifting gas pedal, pedalhis foot from the The truck con-the stuck.
plaintiff negotiated parttinued to The the of theaccelerate. first

successfully upcurve attempted pedaland then to kick the back with
However, pedal plaintiffThehis foot. the did not thenreturn.

pull up continuingdown to holdreached to it with his hand while
attempted pull up pedal position,the As he to the in thewheel. that

plaintiffa The serious,truck crashed into wall. suffered extensive
permanent injuries. jury plaintiff’s damagesand The found that the

$145,000 plaintiff forty percent negligent.were and that the was
judgment plaintiff $87,000.The court then entered for for Seethe

(Supp. 1975).RSA 507:7-a

Weighing veryof substantive evidence is the ofessence
jury’s Consequently judge grantedthe trialfunction. the has been

little to ofquestionsdiscretion withdraw substantive fact from a
jury’s consideration or to overturn their for averdict. Motions

judgment notwithstandingdirected verdict and the are similarverdict
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Motors,See Amabello Colonialexcept timingto their at trial. v.as
motions556, 561, 1182, 1185 Such(1977).117 N.H. 374 A.2d

may only evidence inferencesgrantedbe when the and all reasonable
favorably theparty opposingtherefrom most to theconstrued

Id.; Muzzyjury party.motion would not enable a to find for that v.
Rockingham County Co., 893,520, 521,Trust 113 309 A.2dN.H.

scope of reviewstrict,893-94 Because this standard is so our(1973).
has been broad.

However, the trial court has much more discretion when
ofagainst weightthe verdict theconsidering a motion to set aside as

discretion,greaterthe evidence a new Because of thisand for trial.
trialupholdwe will the trial court’s decision on a motion for a new

evidence the abusedunless the decision was made without or court
Payeur, 194, 97, 219 A.2dits Eichel v. 107 N.H.discretion. 196—

Malouin, 769287, 242,288-89 Wisutskie 88 186 A.(1966); v. N.H.
Calawa, 676, (1976).489see Hauser 116 N.H. 366 A.2d(1936); v.

Larose, 254, 256443, 447,82 136As stated in Bennett v. N.H. A.
weight primarily(1926) “a motion addressed to the of the evidence

presents presiding justice.” exceptionthe toquestiona of fact for An
only“presentsthe trial for this court the determina­court’s decision

witlessly pass­inpresiding justicetion of the whether the actedissue
ing upon 448,at 136 A.jury.the witlessness of the . . .” 82 N.H.
at 257.

upondependingreview, however,The standard of differs
beingwhether the decision based on the verdicttrial court’s was

against beingthe the of the evidence.against weightevidence or as
fact whichruling law, findingThe first is a and the is a ofof second

may Asany supportnot be overturned if there evidence to it.was
Malouin, 243,stated in Wisutskie at at 769­—­70v. 88 N.H. 186 A.

(1936):
any sup-The questions whether a verdict has evidence to

port by weight of thesupportedit and whether it is the
ofevidence, inquiriesare both in their real nature fact.

theEvidence on an issue is or is not sufficient to warrant
pre-not have afinding it, findingon and the does or does

inquiryponderance of evidence in its But while intofavor.
weight fact,of evidence is of thethe treated as matter

question of sufficient evidence dealt with as matter ofis
theThe result is that while and trial courtlaw. this court

by tests,the and thequestionconsider latter common same
weightthe evi-respectingthe trial court’s conclusion of
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may onlyruling. courtfinding and not a Thisisdence a
anywasfinding, thereto the whethersay, exceptionon

permitted it.whichreasonable evidence
Corp., 117Motorscase Faust v. GeneralOur recent of

suggest­be read ascould679, 885, (1977),888683, 377 A.2dN.H.
therule orBennettquestion “whether theing that there is some

do notbetter of our law. . . .” Werule the statementWisutskie is
the rulehowever, andinconsistent,that two cases arethink these

Trialrulings of thefindings andemerges both is that “thethat from
they wereclearly appearsitare be disturbed unlessCourt not to

Eichelan of discretion.”or there was abusemade without evidence
citing v.Payeur, 288,at Wisutskie196,at 219 A.2dv. 107 N.H.

ofthatsupra. may judgment forMalouin “We . not substitute our. .
the issuesand submittedthe who heard and saw the witnessesJustice

380,Lyons, 170, 106169,99 A.2djury.”to the Perreault v. N.H.
Malouin, 242, 769citing 186 A.Wisutskie 88 N.H.(1954),381 v.

jury,and thetrial,He the the witnesses(1936). conducts observes
are to the whole atmos­positionand in a better than we evaluateis

portiongleanedbe from thatphere trial,a much of which cannotof
sayWe notis a doproceedingsof the that reducible to cold record.
thejudgetrial isHowever,that such cannot be thediscretion abused.

judges, wouldconducting we, sittingone the trial. Whether as trial
theInhave reached or a different result is immaterial.the same

case, judgment.one,doubtful as this we should defer to hissuch

We err injudgeconclude that in this case the did nottrial
denying the for andnonsuit,defendant’s motions directed verdict
new trial.

employeesOne of defendant’s testified that the mechanics all had
years’ experience they employed byat least five before were defend-

only joints linkageThere are four movable in ofant. the accelerator
plaintiff’s something stick,truck and “if be1971 would we should

repairsremedy routine,able to Such are but torelativelyit.” failure
repair potentiala danger,would constitute threat or said the sales
manager. manager prob-The that linkageservice testified accelerator

fix, easylems are not to to The“fairlydifficult in fact are fix.”
managerservice further testified that all of defendant’s mechanics

capable fixing stickywere uponof their testi-accelerators. Based
mony, the service ofmanagers qualifysales and the defendant as
experts persons superioror at ofknowledgeleast as whose is to that

average laymen opinionthe and mightwhose aid the trier of fact.
Stores,See Rau 921,v. National 92490, 95,First 97 N.H. A.2d494—

(1952).924
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juryThe plaintiff broughtto believe that thechose his vehicle to
the duringdefendant on two occasions the summer and fall 1972of
despite conflicting point.evidence this other garageon No worked
on sticky gas pedal problem. broughtthe Plaintiff that hetestified

during Julythe truck problemin 1972 and was told the was fixed.
When plaintiff againit recurred the brought in the truck in late
August early Septemberor managerPlaintiff1972. said the service
again “everythingtold him fixed around,was this time there was no
problems, problems.”there would be judge prop-no more trialThe
erly gave expert testimonyan instruction uponon based the testi-
mony managersof the and Betley Chevrolet-Buick,sales service of

explainedInc. He also to the thatjury the mere fact an accident
occurred not plaintiffdoes entitle a to a verdict.

plaintiff correctlyOn this evidence that theasserted defendant
either negligently linkagefixed the that if toaccelerator or it failed
fix orlinkage remedy dutythe it in-the defect at had a to soleast

plaintiffform the of itagreed “danger.”the Plaintiff “has made
appear probablemore than otherwise that the cause of the accident

plaintiffwas as he Thecontends. was not to exclude all otherbound
possible Express Co.,Lockwood 530, 537,causes.” v. 76 N.H. 85 A.
783, any(1913). “Negligence, fact, may proved786 like other be
by is evidence offact,circumstantial evidence. This of one or of a set.
facts, mayfrom of the bewhich the existence fact to determined
reasonably Prosser,be inferred.” the TortsW. Handbook of Law of
212 (4th 1971).ed.

juryThe may byinfer “easily”that an accident caused an fixed
sticky repaired unsuccessfullythat byaccelerator was once defend­

Julyant in again improperlycould have repaired September,been in
thus causing the October jury compelledaccident. The not towas

find, sayso but to there evidencewas no at all on which to conclude
negligence parton the of the defendant does violence to our common

Physical always provable bylaw. eyecausation is not an orwitness
high-powereda razzle expertdazzle from inM.I.T. The law this State

is that questions fact,s in the finding uponcase of other of a the“[a]
issue of may evidentiarycausation be made as an inference from

Emery Roofing Co.,facts.” Tilo 165, 409,v. 89 167,N.H. 195 A.
M.R.R.,410 (1937); see Smith & 25 (1884).v. Boston 63 N.H.

presented byOn the plaintiff, juryevidence the a could have found
that the repairtwice properly,defendant failed to Kierstead’s truck

expertise remedythat it care,had the to the defect if dueit exercised
that, contrary occurringto its the defect ofargument, at the time
the accident the same it attempted fix,was one that had to and that

plaintiff’sthe forty percentconduct contributed to the accident.
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in­jurythree of the court’schallengedThe defendant also
substantively correct instruc­giving of aOne involved thestructions.

thedoctrine, to whichactionon the instinctivetion defendant
time toplaintiff had more than sufficientexcepted because “the

not chal­exception doespedal.” Thisto the stuck acceleratorreact
ques­aRather it raisesexpounded in the instruction.lenge the law

a matterthat asthe of the evidence—it contendstion of substance
Ifbeen instinctive.plaintiff’s reaction could not haveof law this

thepresentedbe withagreed assertion, we would thenwe with this
jury. However,thethe instruction misledquestion of law whether

finding thatconclusory compeldo not thethe defendant’s assertions
exceptionHence, theinapplicable.the action doctrine isinstinctive

of the substantivequestionof but apresents questionno narrow law
plaintiff’s actionof thevalue of the The instinctivenessevidence.

upset judgmentverdict andWe cannot thequestionremains a of fact.
we have set forth above.pointon this under the standards

on the emer­challenged the instructionThe defendant also
doctrine re­charge emergencyon thegency judge’sThedoctrine.

quired jurythe to find
sudden, unexpectedthat there occurrence and thewas a
Kierstead, through conduct, didplaintiff Gary his ownC.

emergencynot contribute to cause thecause or did not
plaintiff toThus, youif find thesituation. [contributed]

situation, emergencythe then this doctrineemergency. . .
he usedapplied judgeshould not be to whether or not

plaintiffif for thereasonable the is blamelesscare. [But
theyou consider the effect of. .then should .situation]
heemergency determiningfactor in... as one whether

used due .care. . .
Perreault,fullyThis accords with the law of this See LondonState. v.

342, 345-46; England392, 397, 387 New118 N.H. A.2d Remillard v.
Co., 702, 704, 588,115 349 2d 590 Precourt(1975);Tel. N.H. A. v.

Driscoll, 280, 288-89,85 The de­525, (1931).N.H. 157 A. 529-30
contention, plaintifffendant’s theexception,under this that was

guilty negligence questionof as a matter of law is not the same as
one of an erroneous instruction.

Finally, charge negli­the defendant contends that the on
gence inadequate explainwas that itso short was to “what conduct

parton the theyof defendant had to find in order to find itthe
negligent.” Thus, argues, judge charged juryhe the in the oneffect

ipsa loquitur,res which was themistaken as a matter of law because
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acceptwere not We cannot thisstandards of that doctrine satisfied.
charge negligence inadequate,If the on is then it is sus-contention.

ceptible exception shortcomings.an directed to its The defendantto
discern, any neg-of aexplain, inadequacydoes not nor can we how

charge on resligence instruction transformed the instruction into a
ipsa chargethe of aloquitur. Hence we need not review correctness

theory.thatbased on

Exceptions overruled.

LAMPRON, BROCK, CANN, sitting byJ., J.,and did not sit.C.J.
special assignment pursuant concurs;to RSA 490:3 GRIMES and
BOIS, JJ., concur in the result.
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