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Strafford
No. 78-005

Robert H. Foster &

a. v.

Walter A. Calderwood & a.

July 18, 1978

Burns, Bryant, Shea, BryantHinchey, & (Donald.Cox of Dover R.
plaintiffs.orally), for the
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Godfrey Soden, GrossSulloway, Hollis, & of Concord L.(Martin
theorally), for defendants.

P.A., Fed-orally),Dover for the(CharlesHartnett of F. Hartnett
Company.eral Mutual Insurance

Lampron, trespass property. De-This is an action for toC.J.
carrier,appeared by byfendants counsel retained their insurance who

priorfiled a to trial to Plaintiffs alsomotion enforce a settlement.
askingfiled a motion the to in determina-court issue certain orders

hearingtion of the After a on court orderedcase. these motions the
by paymentthe case the of $5,000.00, plaintiffssettled thewith

having rightthe to enter the land in to remove adefendants’ order
pile by trespass.of debris thecreated Thereafter defendants retained
personal rehearing,counsel who filed a motion for which denied.was

again byfor rehearing,Defendants moved a which was also denied
after hearing. exceptionsthe court a toDefendants’ these orders

Dunfey,were reserved and bytransferred J.
The to deprivedissue be decided is whether the wereCalderwoods

rightsof their opportunitywithout due notice and an to be heard.
July 10, plaintiffsOn the1973, brought againstan the de-action

seeking $10,000 damages trespass property.fendants in for theirto
plaintiffs alleged largeThe that appropriatedthe Calderwoods had a

quantity fill property, leaving extensivelyof from their propertythe
damaged. The Company AttorneyFederal Mutual Insurance retained

case, pursuantHartnett to defend the a policyto be-homeowner’s
the company.tween Calderwoods and the insurance

5,May 1976, pretrialOn a settlement conference was held. At
plaintiffs proposedthe conference the $5,000a settlement of in

damages grantingthe entryand of ofrightscertain onto the defend-
in pileants’ land order to a byremove of tres-debris caused the

Attorneypass. plaintiffs’Hartnett submitted theproposalthe to
Calderwoods, rejected rightswho entry.the for ofdemands

May 25,On 1976, Attorney Hartnett filed a motion entitled
“Defendants’ Motion to Enforce Settlement” in he thatwhich stated
the requested byCalderwoods had refused the plain-condition the
tiffs and that the insurance carrier willing pay $5,000was into

He requestedsettlement. that paythe court authorize the insurer to
$5,000 payable plaintiffsa draft to the theinto court and that

insurer be discharged anyfrom liability. Mayfurther theOn 26
plaintiffs also filed a motion in theywhich orderasked the court to

the $5,000that sum of paidbe to them in ofdetermination the case
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the land to re-they righthave the to enter Calderwoods’thatand
twoby trespass. hearingthe A on thesepile createdmove a of debris

1976, wereMay 27, at which the Calderwoodsmotions was held on
by thatrepresented counsel other thanpersonally presentnot or

grant-the an orderby their Thereafter court issuedretained insurer.
to enter the$5,000 rightand theing plaintiffsthe the sum of

reliefcompany theland, grantingand the insuranceCalderwoods’
requested.

movedpersonalretained counsel andThe Calderwoods thereafter
by hearing.the afterrehearing. motion was denied courtfor a This

by Calderwoods,therehearingfor was then madeA second motion
hearing.bydenied the court afterwhich was also

order ofprincipal argument is that the court’sThe defendants’
right land,enter theirMay 27, 1976, granting plaintiffsthe the to

process ofoperated deprive propertyof their dueto them without
hearingthethey adequatewere afforded notice oflaw because not

be DiPietroopportunityin order or an to heard.which resulted this
Lavigne, Defendants294, 295, 413, (1953).98 99 414v. N.H. A.2d

presence by their insurancecontend that the of counsel retained
May hearing representationthem atcarrier at the 27 did not afford

personallybehearing, they knowingly rightthe did waive the tonor
notice of therepresented hearing adequateat the after same.

May hearing did notAttorney presence at the 27Hartnett’s
respect plaintiffs’ claimrepresentationafford the defendants with to

entry Although Attorney Hartnett counselfor onto their land. was
defendants, by the insuranceof record for the as counsel retained

obligationthe to defendcompany positionhe took the that insurer’s
only plaintiffs’ money damages,to the claim for and thatextended

entryforobligation respond plaintiffs’the had no to to claiminsurer
defendants’onto the defendants’ land. The court found that “[t]he

KemperBrother Hartnett in behalf of their insurer took nocounsel
position imposed by plaintiffthe on the basison the condition

provinceit of to do so.” Thewas not within the the carrier[that]
transcript May amply supports finding. There­hearingof the 27 this

Attorney May hearing did notpresencefore Hartnett’s at the 27
responseopportunityafford the defendants an to be heard in to

plaintiffs’ demands.
“the indi-found, however,The court that defendants Calderwood

protect anyvidually appearnotice failed to to defendafter and/or
they may subjectto the matter ofpersonal interest have had relative

and thegranted plaintiffsthe The court thereafter themotions....”
although per-notrequested,insurer the relief the Calderwoods were



511

onsonally present represented hearing, apparentlyor at the the
they byright appearinghad the to be notground that waived heard
by hearing.the Wepersonally disagree.or counsel after notice of

findingIrrespective of that the defend­whether the court’s
May hearing by evidence,supportedhad of the 27 is theants notice

apparentis from therecord, hold,it the and we that defendants
adequatenever notice the theirapprisereceived to them of fact that

personal be ithearinginterests could at the or wasaffected that
necessary personal interests,protectto retain to these andcounsel

they reasonably bythat torelied on counsel retained their insurer
defend their theinterests. Under these circumstances defendants

charged having bybe to be notrightcannot with waived the heard
being personally present representedor at the 27May hearing.

insurer, having case,The undertaken the defense of the was
obligated regardto conduct the defense with due for all the interests

Co., 806,of the Allstateinsureds. Ins. Co. v. Reserve 116Ins. N.H.
339, Co.,373 A.2d 340 Dumas State Farm Auto Ins.(1976); v. Mut.
43,Ill N.H. 274 (1971);A.2d 781 Lumbermen's Mut. Co.Cas. v.

McCarthy, 90 320, 324,N.H. 8 750,A.2d 752 (1939). The insureds
right expecthad the to repre­that the insurer would continue such

givensentation until some clear notice of or of awas its withdrawal
change capacityin actingthe in which it the thatmatter,was in so

might personalthe insureds obtain counsel or take other measures
protect Daly Employers Liabilityto their Corp.,interests. v. Assur.

4,1, 111,269 Mass. 168 N.E. 112 see Bond­(1929); Murach v. Mass.
ing Co.,& Ins. 339 184, 189, 338,Mass. 158 (1959);N.E.2d 342

Cas.,Desrochers 99 129, 134, 196,v. N.Y. N.H. 106 A.2d 199
(1954).

We are presentednot here with a case where the ainsurer made
timely coveragedisclaimer of type claim,insurance for this of see
Liberty Ins. Ass'n, Supp.Mut. Co. Milkv. Consol. Producers' 354 F.

(D.N.H. 1973),879 or gave authoritywhere the insured the insurer
disposeto the proposedof case in the by plaintiff.manner the See

Perry Faulkner,v. 98 474,N.H. (1954).102 A.2d 908 Under the
ofcircumstances this thecase defendants be havecannot held to

waived the right plaintiffs’ entryto be on seekingheard motion onto
land,their theyand are therefore entitled hearingto a new on this

motion.

Exceptions sustained; remanded.

BROCK, JJ., sit;GRIMES and did not the others concurred.


