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use which depends on easy and convenient access or an established
traffic flow for its continued patronage”). In weighing the private
against the public interests, the particular use or uses of the regulated
property must be taken into account. But see Tilton v. Sharpe, 85
N.H. 138, 155, A. 44 (1931).

The landowner in the case at bar has asked this court to
rule that his loss of access was substantial as a matter of law and
therefore compensable. However, whether the loss of access was sub-
stantial is not a question properly before us. The only question
reserved and transferred to this court is whether, as a general proposi-
tion, the landowner is entitled to compensation for any diminution
in value of his property occasioned by any restriction, however
slight, on the amount of access. We have answered that question.
Moreover, we think that the question of the substantiality of the
loss of access in this case is not ripe. On remand there will be a jury
trial on damages in the superior court. RSA 498-A:27 (Supp. 1977).
Such a trial assesses damages de novo. Id. See generally State v.
Garceau, 118 N.H. 321, 387 A.2d 330 (1978). Because the superior
court trial might result in a determination of damages different from
that made by the eminent domain commission, there is no reason for
us to decide whether on the basis of the eminent domain commis-
sion’s findings the State substantially impaired the defendant’s right
of access.

Remanded

BROCK, J., did not sit; the others concurred.
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Stebbins & Bradley, of Hanover (Daniel J. Connolly orally), for
heirs at law.

William E. Lovejoy, of Lebanon, waives brief and oral argument
for legatees.

DOUGLAS, J. The issues in this case are whether a handwritten
will that is ineffective as a will itself revokes an earlier will, and
whether a divorce and property settlement, by implication of law,
revokes all preexisting testamentary provisions for the divorced
spouse and her natural family. These questions were answered in the
negative by the Probate Judge (Jones, J.) who transferred the excep-
tions of the heirs at law.

In 1964 the decedent executed a will bequeathing his entire estate
to his wife, if she survived him, otherwise to his five step-children.
The decedent named his five natural children but made no provision
for them. In 1971 the decedent and his wife were divorced. A prop-
erty settlement was decreed dividing the real and personal property
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of the parties. Mrs. Rice waived alimony and support; the decree
made no mention of any interest each might have had in the estate
of the other. A year later Mrs. Rice died.

In 1970 after the couple separated, but before the divorce was
decreed, the decedent went to a local store and had only two wit-
nesses subscribe to a handwritten will. One witness testified that
both he and Mr. Rice felt that only two witnesses were necessary.
In this bholographic instrument the decedent bequeathed all of his
property, except for guns, to his natural daughter, Beverly Townes.
Mrs. Townes filed a petition to prove the will in common form, but
the petition was denied for lack of a third witness. RSA 551:2.
Nevertheless, all five natural children, protestors here, claimed that
the 1964 will had been revoked by the 1970 instrument or impliedly
by the divorce. The probate judge found no express, RSA 551:13,
or implied, RSA 551:14, revocation and approved the 1964 will
favoring the children of the decedent’s former wife.

Bl The protestors first assert that although the 1970 instru-
ment was ineffective as a will, it at least serves as a revocation of his
1964 will and testamentary intent. New Hampshire has adopted the
doctrine of dependent relative revocation, which means that if a
will change fails for some technical reason, an otherwise valid effort
to revoke fails as well, and the earlier valid will remains in effect.
The doctrine “ ‘is based upon the presumption that the testator perx-
formed the act of revocation ... for the purpose of making some
other disposition of his property in place of that which was can-
celed, and that there is, therefore, no reason to suppose that he
would have made the change if he had been aware that it would
have been wholly futile, but that his wishes with regard to his prop-
erty, as expressed in his original will, would have remained un-
changed....”” Ruel v. Hardy, 90 N.H. 240, 247, 6 A.2d 758, 759
(1939). The rule is only a rebuttable presumption and does not
apply “when there is some actual evidence on the question of ...
intention. . ..”” Id. The matter is a question of fact to be determined
by competent evidence.

Bl In the instant case, the testator’s desires had he been in-
formed of the true situation regarding the 1970 will are unclear. He
did not clearly desire all of his natural children to inherit, for he
named but one, Beverly, in the handwritten will. Possibly the pre-
sumption in favor of the earlier will lacks force due to its generosity
to mere step-children. On the other hand, the presumption against
intestacy, absent clear evidence, counterbalances. See Merchants
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Nat’l Bank v. Berry, 93 N.H. 388, 391, 42 A.2d 693, 695 (1945).
We cannot say that on all the evidence the probate judge concluded
erroneously.

The protestors also argue that the divorce decree and prop-
erty settlement in 1971, after the execution of the second instrument,
constitutes a sufficient change in circumstances to revoke the will by
implication of law. RSA 551:14 provides that there can be a “revo-
cation of a will, implied by law, from any change in the circumstances
of the testator, or his family, devisees, legatees, or estate, occurring
between the time of making the will and the death of the testator.”
The probate court rejected this claim as a matter of law, relying on
Hoitt v. Hoitt, 63 N.H. 475, 3 A. 604 (1885). In Hoitt, we held that
G.L. 198:15, now RSA 551:14, was essentially declarative of linglish
law. That law automatically revoked only a prenuptial will of a
woman after her marriage and a man’s will after his marriage and
birth of his child. M. Rheinstein & M. Glendon, The Law of Dece-
dents’ Estates 268 (1971).

A majority of jurisdictions, through either specific statutes or in-
terpretation of statutes virtually identical to RSA 551:14, now pro-
vide that a divorce and property settlement automatically revoke a
prior will by operation of law as to those testamentary provisions
favoring the spouse. Caswell v. Kent, 158 Me. 493, 186 A.2d 581
(1962); Younker v. Johnson, 160 Ohio 409, 116 N.E.2d 715 (1954);
79 Am. Jur. 2d Wills § 588 (1975). “Under most of the cases apply-
ing a statutory rule that a divorce operates as a revocation, or a case-
law rule, that a divorce coupled with a property settlement operates
as a revocation, what are revoked are specific testamentary provisions
favoring the spouse and not the entire will. The Uniform Probate
Code for example, takes this position.” Uniform Probate Code § 2-
508; Annot., 71 A.L.R.3d 1297, 1301--02 (1976). In the case at
hand, the former spouse of the testator predeceased him so we need
not decide if such a rule should be adopted in this State. Of course,
the legislature is free to clarify this matter by statute should it so
desire.

Exceptions overruled.

BROCK, J., did not sit; the others concurred.




