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easy access or an establishedconvenientdepends on anduse which
privateweighingIn thepatronage”).for its continuedtraffic flow

regulatedparticular use or of theinterests, the usespublictheagainst
Sharpe, 85v.into But see Tiltonbe taken account.property must

138, 155, (1931).44N.H. A.

court tobar has asked thisin the case atThe landowner
anda matter of lawof access substantial asrule that his loss was
sub­of wasHowever, the loss accesscompensable. whethertherefore

only questionproperly Thequestion before us.is not astantial
proposi­whether, a generalto court is asreserved and transferred this

anycompensationto for diminutiontion, is entitledthe landowner
by any restriction, howeverpropertyin of his occasionedvalue

question.thatWe have answeredslight, on the amount of access.
thesubstantiality ofMoreover, of thequestionwe think that the

jurybe athere willripe.case is not On remandloss of access in this
1977).damages superior (Supp.RSA 498-A:27trial on in the court.

generally Statedamages See v.de novo. Id.Such a trial assesses
Garceau, 321, superior387 330 the(1978).118 N.H. A.2d Because

damages different frommight in a determination ofcourt trial result
reason forby commission, there nothat made the eminent domain is

commis­of the eminent domainus to decide on the basiswhether
rightsubstantially impairedfindings the the defendant’ssion’s State

of access.

Remanded

sit;BROCK, J., the others concurred.did not
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Connolly orally), forofBradley, (DanielHanover J.Stebbins &
heirs at law.

argumentoralLovejoy, Lebanon,of waives brief andWilliam E.
legatees.for

Douglas, handwrittenJ. The issues in this case are whether a
will,an earlier andineffective a will itself revokeswill that is as

law,by implication ofproperty settlement,a divorce andwhether
divorcedtestamentary provisions for thepreexistingallrevokes

infamily. thespouse questionsThese were answeredand her natural
excep­theby Judge who transferrednegative (Jones, J.)the Probate

of the at law.tions heirs
bequeathinga will his entire estateIn 1964 the executeddecedent

step-children.fivehim,his if to hiswife,to she survived otherwise
provisionThe but nodecedent named his five natural children made

prop-In the his wife were divorced. Afor them. 1971 decedent and
erty personal propertydividingsettlement the real andwas decreed
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parties. alimonyof the support;Mrs. Rice waived and the decree
anymade no of mightmention interest each have thehad in estate

yearof the other. A Mrs. Ricelater died.
In 1970 after the couple separated, but before the divorce was

decreed, the onlydecedent went a localto store and had two wit-
nesses subscribe to a handwritten Onewill. witness testified that
both he onlyand Rice felt necessary.Mr. that two witnesses were

holographicIn this bequeathedinstrument the decedent all of his
exceptproperty, guns,for daughter,to his Beverlynatural Townes.

Mrs. Townes petition provefiled a the form,to will in butcommon
petitionthe was denied for lack of a third witness. RSA 551:2.

Nevertheless, children,all five natural protestors here, claimed that
the 1964 bywill had been revoked the impliedly1970 instrument or
by the probate judgedivorce. The found express, 551:13,no RSA

implied,or 551:14,RSA approvedrevocation and the will1964
favoring the children of the decedent’s former wife.

protestorsThe first assert althoughthat the 1970 instru­
ment was will,ineffective aas it at least serves a ofas revocation his
1964 will testamentary Hampshireand adoptedintent. New thehas

dependentdoctrine of revocation,relative which that if ameans
will change fails for reason,some technical an otherwise valid effort
to revoke well,fails as and the earlier invalid will remains effect.

“The upon presumptiondoctrine ‘is based the per­that the testator
formed the purposeact of revocation the making. . for of some.
other disposition property placeof his in of that was can­which
celed, is,and that there therefore, no supposereason to that he

changewould have made the if he had been aware that it would
whollyhave been futile, regardbut that his wishes prop­with to his

erty, expressedas in original will,his would have remained un­
”changed____’ Hardy,Ruel 240, 247, 753,v. 90 N.H. 6 A.2d 759

onlyThe rule(1939). is presumptiona rebuttable and does not
apply “when there is some actual evidence on the .question of. .
intention. . .” The question. Id. matter is a of fact to be determined
by competent evidence.

In the case,instant the testator’s desires he beenhad in­
offormed the true regardingsituation the 1970 will are unclear. He
clearlydid not desire all of his inherit,natural children to for he

one,but Beverly,named in Possibly pre­the handwritten will. the
sumption in favor of the earlier will generositylacks force due itsto

step-children.to mere hand, presumption againstOn the other the
intestacy, evidence,absent clear counterbalances. See Merchants
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693, (1945).695Berry, 42 A.2d388, 391,v. 93 N.H.Nat’l Bank
probate concludedjudgesay all the evidence thethat onWe cannot

erroneously.

prop­anddivorce decreeprotestors arguealso that theThe
instrument,of the seconderty after the execution1971,insettlement

bythe willin to revokechange circumstancesa sufficientconstitutes
a “revo­there can beprovides thatimplication 551:14of law. RSA

change in circumstanceswill, by law, any theimpliedof fromcation a
occurringestate,devisees, legatees, ortestator, family,of the or his
testator.”the death of thethe andmakingthe time of willbetween

relying onlaw,ofa matterrejected this claim asprobateThe court
Hoitt, held thatweHoitt, In475, (1885).3 604Hoitt v. 63 N.H. A.

Englishessentially of551:14, declarative193:15, RSA wasnowG.L.
aonly prenuptial will ofautomatically aThat law revokedlaw.

marriage andmarriage a man’s will after hiswoman after her and
Dece­Glendon, of& The Lawbirth of Rheinstein M.his child. M.

(1971).dents’ Estates 268
in-specific orthrough either statutesmajority jurisdictions,ofA

pro-nowvirtually 551:14,to RSAterpretation of identicalstatutes
aautomatically revokepropertyavide that divorce and settlement

testamentary provisionsprior by operationwill of law as to those
Kent, 581favoring spouse. 493, 186 A.2dthe Caswell v. 158 Me.

409, (1954);715Johnson, 160 Ohio 116 N.E.2dYounker v.(1962);
apply-of“Under most the cases(1975).79 Am. Jur. 2d Wills 588§
astatutory operates revocation,as a or case-ing a rule that a divorce

operatesrule, coupled propertylaw divorce with a settlementthat a
revocation, specific testamentary provisionsas area what are revoked

favoring spouse The Probatethe not the entire will. Uniformand
2-example, position.”for Uniform Probate CodeCode takes this §

508; Annot., In at1297, (1976).71 1301-02 the caseA.L.R.3d
needhand, spouse predeceasedthe former of the him wetestator so

course,adoptednot if such a in this Ofdecide rule should be State.
clarify by it solegislaturethe free to statute shouldis this matter

desire.

Exceptions overruled.

sit;BROCK,J., not thedid others concurred.


