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MadriganShaines, P.A., of (Branch& McEachern Portsmouth S.
plaintiff.orally),Sanders for the

Patten, GreenOssipee (William orally),Sands & of S. for the
defendant.

Bois, declaratorypetition injunctiveThis a for andJ. is relief.
plaintiff may ofThe that the defendant not restrict his useclaims

mayproperty by the that he notcertain beach owned defendant and
propertybe for beach onassessed his use of the or facilities located

by per­property plaintiffThe been twoit. had owned the and other
they conveyed May 21, 1971,When the defendant,sons. it to on

they a of120,000-square-foot parcel land,reserved which was to
Theybe subdivided into no more than three residential lots. also

way conveyedright partreserved a of to the beach located on of the
property. The deed to the defendant stated that:

right-of-way property] subjectsaid the beach beshall[to
to whatever theassessment and restrictions on use that



536

may place property.Grantee hereinafter on said It is under-
placedstood that on be on saidsaid restrictions use to

property by Lake Ossipee Village, will be declared andInc.
County Registryrecorded in the Carroll of on orDeeds

1,before June 1972.
plannedThe conveyeddefendant to subdivide propertythe and

planned communityacreate on the The beach to be a com-site. was
area purchasersmon for all of the of the asdefendant’s lots well as

plaintifffor the cograntors.and his The defendant to con-intended
a property.beach club on thestruct

Originally judgment againsta default was entered the defendant.
judgment may impose anyThat decreed that the defendant as-not

sessments or judgmentrestrictions on the use of the beach. The was
apply “plaintiff plaintiff’sto to the or as to thesuccessors in title

bythree lots of plaintiffreal estate retained the time ofat the his
sale of real Lake Ossipee Village.”estate to

The defendant moved to vacate the thedefault and set aside de-
granted, hearingcree. This motion was and a on thewas meritsheld

plaintiff’s Morse, Jr.,of the The Master (Mayland Esq.)claim. H.
found that the defendant had failed to record on therestrictions
plaintiff’s 1,use before the 1972,June The master there-deadline.

originalfore recommended that the bedecree reinstated. This
approved byrecommendation was J.),the Court (Cann, who then

exceptions.reserved and thetransferred defendant’s

argumentThe defendant’s first is that the lower court
in decreeing plaintiff’s mayerred that the ofuse the beach not be

only waywhen deed rightrestricted the reserves a to the beach.of
We that interpretationhold the decree notwas erroneous. The of

court;ultimatelydeeds is for however,this our ofdetermination the
parties’of aterms deed is based on the properlyintentions as found

by Woolseytrial Carmichael,the 1050,court. 117v. N.H. 381 A.2d
Hutcheson,328 (1977); Kalman v. 36,111 N.H. A.2d276 260

(1971). In construing the language deed,of a of“the finder facts
place nearly possible positionmust himself as partiesas in the theof

conveyanceat the time of gatherthe and lighttheir in ofintention
surrounding Dasch,the Frew 274, 278,circumstances.” v. 115 N.H.

18,339 A.2d 20 Here the master(1975). partiesfound that the in­
that plaintiff onlytended the notretain access to the beach but

enjoymentalso and findinguse of the amply supportedbeach. This is
by testimonythe at supportedthe It is abytrial. also common­

reading plaintiffsense of If rightthe deed itself. retained no to use
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wouldright of to the beachof a accessbeach, then his retentionthe
824,Babcock, 819, 368116 N.H.v.meaningless.be WilliamsCf.

wayofrightthat theWe hold1166, therefore(1976).A.2d 1170
require-theright use,of and thatto in deed includes areferred the

a re-way includesright be recordedon the ofment that restrictions
be recorded.righton the of beach-usequirement that restrictions

anyfile re-did notchallenges findingthe that itDefendant next
At trialway of theplaintiff’s right of and use beach.on thestrictions

ofpurchasersto of thegavedeed onethe defendant introduced a it
ondeed, was recordedThis whichlots in the defendant’s subdivision.

of mem-purchaser righthas a7, 1971, provides that theSeptember
complies withpurchaserifbership in beach club thethe defendant’s

also re-In the defendantRegulations.”“Beach Club this 1971 deed
forportionor thereofright designate any“the to lot or lotsserved

change orcommunity areas,” right“the tofacilities commonor
byany ownermodify any consent of lotrestrictions without the

right andduly hereto,”recorded amendments and “the to execute
deeds from these herein contained.”deliver with restrictions different

pre-June 1, 1972, recording of this deedThe defendant relies on the
itarguing complied requirementin the with the thatthat defendant

timely plaintiff’sfile and the beach.restrictions on the access to use of

rejected partiesThe The con­properly argument.master this
ex­templated that the defendant record either a documentwould

pressly restricting the documentplaintiff’s use of the beach or a
setting developmentforth a common of the defendant’sscheme of
subdivision, containing regulations generally applicablebeach-use and
binding propertyon all in the The defendant filed neithersubdivision.

nottype pur­of from the diddocument. The 1971 deed defendant
port developmenta of for theto announce common scheme sub­

fact, expressly providedIn that defendantdivision. that deed the
conveyedmay impose todifferent beach-use in deeds itrestrictions

purchasers. Also, only “regulation”other the in thelot beach-use
provision1971 deed a that “hereinafter”was the defendant would

place club,on evenrestrictions use of the beach and those restrictions
by anybecould modified the defendant at As the master cor­time.

rectly determined, “regulation” plaintiffThethis was insufficient.
the 1972,and defendant intended that on June there would be on1,

specifically indicatingrecord a thedocument the nature of restric­
plaintiff’son thetions use of the beach.

The timely-filingdefendant’s contention that the require­
was a unavailing.ment covenant and not a condition alsois Accord­

ing defendant, givesto the file onlyits failure to restrictions rise to
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damages. However, finding require-an action for the master’s that the
timelyment that the defendant file plaintiff’srestrictions on the use

of the thebeach was “of essence” of the the con-supportscontract
clusion provisionthat the was a suffi-condition. Because there was

Woolseycient support finding,evidence to this must Seeit stand. v.
Carmichael, 1052,117 atN.H. 381 at The lostA.2d 329. defendant

right plaintiff’sits to the byrestrict use the beach toneglectingof
file restrictions.

There more merit in theargumentis the defendant’s that
rulingmaster erred in that rightwhen the defendant lost its restrictto

the plaintiff’s the rightuse of beach it its imposealso lost to assess­
plaintiff. plaintiffments on the The deed from the to the defendant

subjected rightthe reserved to use the beach to both andassessments
yeton use, required onlyrestrictions that Itrestrictions be recorded.

appearsthus imposethat the defendant is entitled to assessments
may imposeeven if it plaintiff’s note,not on therestrictions use. We

however, testimonythat the at trial that theindicates “assessments”
the parties use ofcontemplated plaintiff’sare assessments on the

pro­beach club maintained,facilities constructed and and services
byvided, plaintiffthe The for hisdefendant. was not to be assessed

modifyuse of the beach We therefore the decreeitself. trial court’s
prohibitto the defendant from onplacing reasonable assessments

the mere by plaintiffuse of the beach itself the inor his successors
title, permitbut place bytothe defendant assessments on the use

plaintiffthe of bybeach facilities erected services furnishedand/or
the defendant.

The modifydefendant has thealso asked this court to trial
by limiting applicabilitycourt’s decree byits to the theland owned

plaintiff or his successors in As the decree now forbidsreads,title. it
the defendant imposingfrom andrestrictions certain assessments
“as to the three of bylots real estate plaintiffretained the at the
time of his sale of real estate” to the agreedefendant. We that this
language plaintiffshould be modified. After the and cograntorshis
sold the to defendant,real estate the case,but before trial in this

plaintiff cograntorsthe and the theyhis divided land intoreserved
parcels.three plaintiff onlyThe parcelobtained one theand this is

only parcel with apparently broughtwhich he is He thisconcerned.
action for a declaration of his therights, rights cograntorsnot of his
or their petition requestssuccessors in Histitle. that “the defendant

permanentlybe enjoined attempting imposerestrained and from to
any upon petitioner.”such restrictions the (Emphasis added.) There
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byownedapply to landpresent decree shouldthat theno reasonis
course,(Ofin title.plaintiff or his successorsthepersons other than

rightstheconclusive onprobably bethis case wouldopinion inour
We thereforetitle.)incograntors or their successorsplaintiff’stheof

by theonly the land ownedapplyto todecree modifiedorder the
inplaintiff his successors title.and

with thisin accordanceherebydecree is modifedThe trial court’s
opinion.

part;Exceptions insustained
part.inoverruled

sit;BROCK, theJ., did not others concurred.
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