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Griffin, Inc., 449, 388 1260 The(1978).118 N.H. A.2dInc. v. J. P.
very ofbeginningeffective therefore at thedivorce decree became

day 2,the of December 1975.

15, 1975, hasrehearingfor filed on DecemberThe motion
no effect on the decree.

disputesdecide oversuperior jurisdictionThe court has to
285, 266 A.2dpersonal property. Estate,In re Bunker 110 N.H.the

(1970).114

Remanded.

Brock, J., did not sit.
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Gary Cassavechia,R. of Rochester, by orally,brief and for the
plaintiffs.

Railed,James byJ. of Wolfeboro, brief orally,and for the
defendants.

Lampron, petition specific perform-This case involves aC.J. for
purchase-and-sale agreementance of a for buildingsland and located

Ossipee.in Superior (Brock, J.) granted specific perform-The Court
and, alia,ance plaintiffs pay $5,350.40inter ordered that the to

the defendants for accrued interest and rent. The defendants have
excepted to the failure of the trial grantcourt to findingscertain of
fact and rulings of law. We affirm.

AprilOn 8, 1975, partiesthe entered into a purchase-and-written
agreementsale in plaintiffswhich the agreed purchaseto Ossipeethe

property from the $37,000.defendants for In accordance with the
agreement, plaintiffsthe immediately possessiontook propertyof the
and have continued to propertyreside on the ever agree-since. The

stipulatedment that closing placethe was to take on or before
September 15, 1975, and that if [sic],“the Purchaser cause,without

purchasedoes not within a reasonable time after September 15, 1975,
or that an agreementextension of this is not entered into ...” the
$2,000 downpayment plus interest would propertybecome the of
the liquidatedsellers as damages. followingThe partclause was also
of the agreement: agreement“This obligationsand the rightsand
hereunder contingent uponare the Purchaser being able to[sic]
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offinancing at such rate interestHome AdministrationFarmersobtain
shallin their sole discretionthe Purchaserother terms asand [sic]

reasonable.”deem
(hereinafterAdministrationapplication for HomeAn Farmers

1975, approxi-by plaintiffs in Marchfinancing theFmHA) was filed
agreement signed.waspurchase salemately one before the andmonth

delays theprotracted processinginSeptember 23, 1975,On after
theyorally thatinformedmortgage application plaintiffsthe were

that thefinancing. The trial court foundqualifynot for FmHAdid
denial ofplaintiffs. A final writtendelays were the fault of thenot
10,plaintiffs on 1975.to the Novemberfinancingthe was forwarded

plaintiffs application to the Wolfeboro NationalThe then made
re-weeks, plaintiffsthefinancing.for Within twoBank conventional

closing date ofbank, and aa loan commitment from theceived
4,by On December17, 1975, the bank.December was established

commitment,loan the defendants1975, learningafter about this
null and voidtheythe that considered the contractnotified bank

by September The trial courtclosinga was effected 15.because not
commit-subsequent to the loanplaintiffs,that the at all timesfound

ready, willing, andBank,of the have stoodment Wolfeboro National
conveyperform,to but the have refused to title.able defendants

isagreementthe purchase-and-saleThe defendants contend that
September 15,byto closenull and void for two reasons: the failure

plaintiffs financing from Farmersthe failure of the to obtain theand
disagree.Home Administration. We

contract,made of the essence in aWhen time is not
foralthough period stipulateda is the contract’s com­certain of time

thanpletion, equity treats the time limitation as formal rather essen­
tial, permits party compel performancespecificand a to notwith­

Corp.,standing Sterling 114delay.his Water Inv.own Moore v. Indus.
Hanley,520, Guy 73,(1974);323 A.2d 581 111 N.H. 276N.H. v.

JurisprudencePomeroy, Equity1 4 J. A on(1971);A.2d Treatise
Property J.(5th 1941); (A.1408 3 American Law of 11.45ed. §§

If of1952). purchase-and-­Carner ed. time is not the essence in a
periodagreement, party a of time after thesale a will have reasonable

performspecified closing obligationsdate in to his under thewhich
delay, however,contract. cannot or harmThe be willful cause to the

party.other
The trial found of the in con-court that time was not essence this

There support finding.tract. is sufficient evidence to this The instru-
ment itself shows that time was not to be considered of the essence:
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anything beingcontract fails to mention about time essential tothe
buyers’ per-performance parties,of the and also states that thethe

September 15,time afterformance is to be “within a reasonable
parties.support is evidenced in the actions of the1975.” Further

party prepared proposedclose onSpecifically, neither was to the
date, awaythe on vacation and had not executed adefendants were

uniquedeed, nothingand defendants testified that there wasthe
of or apropertyabout the that would cause a fluctuation its value

change in its condition.

essence, plaintiffsof the had a reason­Since time was not the
September 15, 1975, perform.time to The trial courtable after

byclosingfound the 17 date set the bank was athat December
period sayreasonable of We cannot under these facts that thetime.

lower court erred.

plaintiffs’argument that failure to obtainDefendants’
financing negatedFmHA the contract is also without merit. When a

party’s benefit, party mayprovision placedis in a contract for a that
provision proceed performancewaive the with hisbeneficial and

Twining Mortgage Corp., 268 Md.under the contract. Nationalv.
549, 555, 604, court found that(1973).302 A.2d 607 The below

purchase propertythe condi­stipulatingclause that the of the was
FmHAplaintiffs’ ability financingtioned on the to obtain existed for

obviously bysupportedtheir This is the evidence. The defen­benefit.
it made difference to them where thedants even testified that no

money By financing theobtainingcame from. the conventional
plaintiffs provision, willingthis were therefore able andwaived and

Bruy­period.to ereclose the transaction within a reasonable time Cf.
Realty Corp., 564, (1977). SpecificJade 117 375 600v. N.H. A.2d

performance granted.properlywas

argue misrepresen­also theories of materialThe defendants
mutuality notobligation.tation and lack of of The record does show

They cannot, there­that these issues were raised at the trial below.
Calawa,fore, first in Hauser 116be raised for the time this court. v.

676, Furthermore, the record679, 489, (1976).N.H. 366 A.2d 492
findingsdoes not mandate for defendants on those issues.

Exceptions overruled.

J., sit;BROCK, did not the others concurred.


