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Belknap
78-003No.

Dana A. Wein & Sons

v.

Philip Keller & a.

September 18, 1978

Hunter, Meredith,Carroll of byR. and fororally,brief the
plaintiff.

Upton, Smith,Sanders & of Concord (Ernest orally),T. Smith III
defendants,for the Philip Keller and Co.,Eastern Land & Lumber

Inc.

Lampron, ActionC.J. to recover the balance due for labor and
by plaintiffmaterials the Hearingfurnished to the defendants. before

Master (Leonard Hardwick,a Esq.)C. in aresulted recommendation
of plaintiffa verdict for in $14,000the amount ap-of waswhich
proved by Superiorthe (Batchelder,Court J.). rep-wereDefendants

hearing byat theresented defendant Keller, pro se.
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erroneouslymasteris themain issue to be decided whetherThe
presented by(summary)evidence in the form of an exhibitadmitted

plaintiff prove charges.laborto its
plaintiff a contractor toemployed generalthe asdefendantsThe

Hampton. parties made noNew Thean old farmhouse inrenovate
Thespecifications.few definitewritten contract and established

progressed, frequentwith alterationsdeveloped jobasplanwork the
months, plaintifftwo with-delays. working for aboutcausing After

site,fromequipmentdrew its men the the renovationsand with
unfinished.

$32,208.70 consist-According plaintiff,to its total costs werethe
$21,896.60.ofing $10,312.10 chargesof and laborof material costs

$14,000.00.payments on account ofDefendants made

vague andagreementthe of werethoughEven terms their
they obligated to reason­unexpressed, defendants admit that arethe

properlylaborably compensate plaintiff for the materials andthe
3442d Contractsexpended premises.used on 17 Am. Jur.and their §

760, 367Griffin, Inc., 116(1964); see R. Berke v. N.H.J. & Co.
testimony, the trialconflictingwith(1976).A.2d 583 When faced

Cray,amount should O'Donnell v.court must determine what this be.
223, 83, 84225, (1968).109 248N.H. A.2d

main con-opinion,As at this the defendants’stated the outset of
competentis that was no before mastertention there evidence the

provided byto toplaintiff, allegedas the fair value of the labor the
anargument is on$21,896.60.of Their basedbe in the amount

summary in therule because aalleged violation of the best evidence
evidence,inchargesform of the labor was introducedof an exhibit

main-Consequently,records. defendantsoriginalinstead of the time
supported.plaintiff cannot betain the verdict for the

thesupport rule arein of the best evidenceThe reasons advanced
writingfraudulent of aprotection against or transmissionsmistaken

misleading through theunintentionalagainstitself oror intentional
writingsportions comprehensiveof set ofof aintroduction selected

McCormick, 231no access. C. Evidenceopponentto which the has §
1972).(4th ed.

slips eightin carpenters,Involved this case were time of from five to
including 1976, Januaryfromovertime, extending 13,December to
31, properlyThe find1977. trial court could that the introduction in

slips presentevidence and examination of all these would a difficult
task resultand in a cumbersome record.
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plaintiff summaryFurthermore the testified that the admitted in
representationevidence was slipsan accurate of the time themselves.

summaryThe slipswas admitted on condition these be madethat
to duringavailable the Thedefendants recess. defendants admitted

this was Thus the given opportunitydone. defendants were the to in-
spect slips themselves, compare summary,the them with the and

plaintiff pertaining accuracycross-examine the to of the sum-the
mary, which was introduced in evidence.

procedure adopted byUnder master, purposesthe the the of
best giventhe evidence rule Thewere maintained. defendants were

protectopportunitythe to againstthemselves mistaken or fraudulent
original records, by por­transmissions of the or the of adeceit use

only records,tion of Wemaythe as the case hold masterbe. that the
in the exercise his properly summaryof discretion ofadmitted the

original slips plaintiff’sthe containing Prattecharges.labor v.
Balatsos, 102 147, 149, 609,N.H. 152 A.2d 611 see(1959); Fed.

Evid.R. 1006.

Consequently properwas uponthere evidence which the
couldmaster determine the reasonable ofvalue the materials and

labor byfurnished to the plaintiff.defendants the The master could
also determine on the record what allowance was to made tobe the
defendants for performedwork not in a workmanlike manner. In re­
viewing bythe award master,made the courtthis must view the evi­

in lightdence a most to party prevailedfavorable the which in the
Watson,trial court. Harrison 510, 512,v. 116 204,N.H. 363 A.2d

(1976).205

Judgment on the verdict.

BROCK, sit;J., did not the others concurred.


