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Rath, attorney general Cagwin,(Anne attorney,Thomas D. E.
fororally), the State.

Page Brown, Jr., (StephenG. of Exeter theorally),J. C. Woods for
defendant.

Grimes, J. The in thisissues criminal case involve the failure of
prosecution timely comply discoverythe to with an for andorder

grantthe failure the upholdof trial court to a We the con-mistrial.
viction.

January 4,On 1977, grand jury separatea returned indictments
against the of drug.defendant for two sales a controlled The Class A

alleged Februaryfelonies were have 24,1976.to occurred on 12 and
discovery,Before trial he for seeking amongfiled a motion other

things personsthe present allegednames of “all at the sale.” That
part of granted August 25,1977.the motion was on

At the time of 11, 1977,the trial on October the had notState
supplied pres-the defendant with the name of an informer who was
ent alleged sales,at both though byeven the defendant had mail on
September 8, 1977, requested compliance Onlywith the court order.

juryafter the drawn,was dismiss,when the court threatened to did
the complyState with the order that it thedisclose the name of
informer. The defendant moved to dismiss the indictments on the
ground delaythat the supplying pre-in the ofname the informer had
vented him preparingfrom for obtainingtrial and speedya fair and
trial. The denied,motion was subject exception,to but the court

grantoffered to a recess if the defendant desired which offerone,
was not accepted.

At importanttrial an issue concerned the identification of the de-
byfendant policethe State purchasedofficer who testified he the

drugs from the During officer,defendant. of thecross-examination
in questionanswer to a identify byas to how he could the defendant
the ofname of Butch,Andrew instead thewhich defendant used at
the time of sale,the he given photographstated that he had been a of

bythe defendant policethe Portsmouth throughand itthat was this
that he byknew the defendant the name of Counsel for theAndrew.
defendant then asked if implyhe meant to that the defendant had
been dealing drugs.convicted of in The repliedofficer that he was

say“trying targeted byto that he policewas the Portsmouth as a
drug dealer. He was identified to me as such.” He further testified
that he givenwas the photograph so he could familiarize himself with
the defendant’s appearance and name hebefore met He alsohim.
said that the drugdefendant had never been arrested for activities.
The defendant’s motion for a mistrial was denied.
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were transferredexceptionsand hiswas convicteddefendantThe
Cann,by J.

or­comply the courtto withprosecutionof theThe failure
alleged sale”at thepersons presentof allthe “namesder to disclose

to be in­appearsthe indictmentsdismissal ofthreatened withuntil
court to determine.however, a for the trialis matterThis,excusable.

Delayhigh of conduct.a standardprosecutors be held tomustPublic
accused,to theto furnish evidencea court ordercomplyingin with

him, be condoned.making to cannotpurpose of it less usefulfor the
atthe accused strikesfavorable toinvolving evidenceSuch conduct

guaran­theadversary process, andsystem, duevery thethe heart of
onHowever, misconductsuchassistance of counsel.tee of effective
ortrialnecessarily for a newcallnotprosecutora doespartthe of

reme­suchcharges. To warrantremedy theof dismissal ofthe drastic
favorablewasthe evidencethatmust at least showdies, the defendant

Baxter, 492States v.prejudiced. Unitedhe has beento him and that
416denied, (1973),801414 U.S.1973),Cir. cert.(9thF.2d 150
Cir.,Attorney forP.R., (1stSee also Colon v. U.S.940 (1974).U.S.

17, 1978).May

favorableby prosecution of evidencesuppressionThe the
evidence, dueviolatesaccused, requestswhen the accused suchto an

ofguilt. irrespectiveThis trueprocess is material to isif the evidence
Brady Maryland, 83,373 U.S.good prosecution.of thethe faith v.

setIllinois, 408 the Court(1972),87 In Moore U.S. 786(1963). v.
by thefollowing “(a) suppressiontoforth the factors be considered:

prosecution by defense, the evidence’s favora­request (b)after a the
materialityble of the evidence.”defense,the and the(c)character for

case, butcomplete suppressionId. at not in this794—95. There was
delayed delay in over thecompliance. turninginstead Whether the

suppressionname of to unconstitutionalthe informer amounted an
delaydepends uponof evidence whether the in disclosure substan­

tially preparationin of defense.prejudiced the defendant the his
174; Arcentales,Baxter,United 492 F.2d at United States v.States v.

Dog,1046,532 1050 United v. Crow(5th 1976);U.S. Cir. States
denied,1976), (1977).532 F.2d 1182 Cir. cert. 430 929(8th U.S.

in­There in the record before us that theis no evidence
testimony Toformer’s been to thewould have favorable defendant.

day, the the informer’s testi­this defendant has not determined what
nothing thatmony be if a There to indicatewould called as witness. is

testimony any waythe the It isinformer’s would in aid defendant.
certainly exculpatory inculpatory. Al­likelynot more to be than

prosecutor’s office, thethough we do not the of thecondone actions
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record in justifythis case does not the drastic sanction of reversal or
Trainor,Seedismissal. United States (1stv. 423 F.2d 263 Cir. 1970).

Breest,See 416,also State 118 (1978).v. N.H. 387 A.2d 643

The superior court disposalhas at its “disciplinaryseveral
weapons” adequatelyto deal problemwith the if it finds thethat

compliancelate was willful “Theyor otherwise includeinexcusable.
citation for contempt, suspension afor limited time rightof the to
practice court, censure,before the informing appropriatethe disci­
plinary bodies of misconduct, impositionthe and of Coloncosts.”

Attorney supra.v. U.S. P.R. See ABA RelatingStandards to thefor
Function of Judgethe Trial (approved Draft 1972) 6.5.§

mayThe court consider anywhether in its discretion additional
action is warranted either on its own initiative or on complaint.

The second issue is awhether mistrial have beenshould
granted. prejudicialThe allegedly given byanswers the officer were

responsein to defense questions. Butler,counsel’s See State 117v.
888,N.H. 379 TheyA.2d 827 (1977). provewere not admitted to

the truth of the asserted, explainmatters to previousbut the officer’s
knowledge of the See Watkins,defendant. Ellsworth 51,v. 101 N.H.
53, 132 136,A.2d 138 (1957). The officer made clear that he had

knowledgeno that defendant drughad ever been arrested for activi­
ties. The trial court had broad discretion to justicedecide whether
could be done if the trial Booton,continued to verdict. State v. 114

750, 757, 376, Washing­N.H. 329 (1974);A.2d 382 see Arizona v.
ton, 98 sayS. Ct. 824 We(1978). cannot from the record before us
that the trial court abused its in denyingdiscretion the motion for
a mistrial.

Exceptions overruled.

BROCK,J., sit;did not the others concurred.


