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byproperty approvedthat the be The recommendationsold. was
J.; Mullavey,Cann, byexceptionsdefendant’s were transferred J.

The paragraphviolation of 6 of the decree is now moot because
plaintiff custodyoccupancy.is not now in The matter of was not

paragraph contrarymentioned in the of thearid,6 to contention
defendant, paragrapha violation of 6 would not of entitle himitself

custody.to

Exceptions overruled.

Merrimack
78-117No.

BurgessWilfred G. & a.

v.

City of Concord

September 18, 1978

Upton, Smith, UptonSanders & of (GilbertConcord fororally),
plaintiffs.the

Cavanaugh, cityPaul solicitor, by cityF. brief and orally, for the
of Concord.

Bois, declaratoryJ. Petition for judgment by aheard Master
(Robert Carignan, Brock,Esq.). J.,A. approved the master’s recom­
mendation and entered a decree in accordance The defend­therewith.

cityant objected exceptedand to the findings, recommendations,
and decree of the being againstmaster as contrarythe evidence and
to All questions bylaw. of foregoinglaw raised the exceptions anyor
exceptions appearing in transcript appendixthe or were reserved and

by Johnson,transferred J.
plaintiffsThe have owned a home on Pleasant Street in Concord

since On January1954. 4, 1944, by 6,ordinance March(amended
August1945 and 1, 1950), city adoptedthe mapan official of the
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parks. Seeexterior lines of streets andcity showing the locations and
July 10, 1961, citythe ordinancesRSA :13. On enacted36:10,

anyofprohibited, exceptions, the constructionwhich with certain
N.H.,mapped Concord,Seebuilding the bed of a street.within

Municipal 3,of 14, 14, 7-14,12.Code Ordinances ch. art. §§
plaintiffs advised of aBy January 11, 1961, the wereletter dated

Statefrom Pleasant tocity map lines of a future streetvote to the
city on thisworkingwould beStreets. The letter stated that crews

survey completed plaintiffsthethe wasproject and that as soon as
and thebe location of the streetproposedwould advised as to the

re-wasanticipated development schedule. No further notification
Mayby September1963 toBurgesses. Subsequently,ceived fromthe

By-as the “Northwest1965, street,the lines of a future to be known
(renamedofPass,” mapped and filed with the board aldermenwere

“city in 1967).council”
realplaintiffs attempted sell theDuring 1976,of the tospringthe

buy be-unwilling toquestion. Prospective purchasersestate in were
on title.they an encumbrance themappedcause considered the street

buyersdirector, prospectivecity planning inquiry, informedThe on
citythe hasyears,five to thatbypassthat the will be built within ten

ofalready properties the bedbegun acquisitionthe of other within
existingstreet, prohibited by thesaid areand that certain alterations

city atplaintiffs propertyoffered the to the aordinances. The have
Planningprice city’s appraiser.own The Concordbydetermined the

city plaintiffs’purchase thehas recommended that theBoard twice
only city council refused to follow the recom-property. Not has the

plaintiffs’ petitionboard, it alsomendations of the but has denied
mappedto discontinue the street.

mappedtheplaintiffs petition soughtin a declaration thatThe their
comply with consti-city failed tostreet is null and void because the

alternative, that theprocess, and, in the a declarationtutional due
property forcity taking plaintiffs’of of theactions the constitute a

by thethey becompensation,which entitled to to determinedare
eminent domain commission.

isplaintiffs’ bypassthat thegranted requestThe the untilmaster
haveincorporated city questionofficial ordinances inmap,in the the

enjoyment of theirlegal upon plaintiffs’no the use andeffect
property.

providesin asMap”) partOfficial(“AmendmentsRSA 36:18 to
follows:

publicuntil after a hear-changeNo shall become effective
thereto, partiesat whiching been held in relationshall have



opportunityin interest and citizens shall have had to bean
days’ publicheard. At least fifteen of hearingnotice such a

published newspaper generalshall be in a of circulation in
municipalitysaid byand posting a notice to the same effect

city hall,at the or placetown or in whatever other notices
byrequired municipallaw in connection with affairs are

posted customarily displayed.or
parties stipulatedThe cityhave before this court that the did not

comply hearingwith the Inrequirementsnotice and of the statute.
spite this, cityof argues compliancethe that there was substantial

statutorywith requirements. A review of the' record discloses that
plaintiffs notice,the possible exceptionreceived no official with the

of the January city11 on apparentlyletter which the relies.
In Litchfield,Calawa Town 263, 265-66,v. 112 N.H. 296 A.2dof

124, 125 we noted(1972), delegatingthat: “In to andthe towns
authoritycities the zoning legislature pro-to enact ordinances the

vided prerequisitefor notice and hearing as a to the valid enactment
31:63;of the R8A provisions spellordinance. RSA 31:63-a. These

out requirement processa fundamental of due that before substantial
placed uponrestrictions are an propertyindividual’s use of his there

must be notice opportunityand an perceiveto be heard. ...” We
no difference between hearingthe notice and requirements of RSA

36:18;31:63 and those of RSA compliancewe therefore hold that
statutory provisionswith the in mandatorythe instant case is and

that there was no map.valid amendment to the official See Hardiman
Dover, 111 377, Stevens,v. N.H. 284 (1971);A.2d 905 V. M. Inc. v.

Town Hampton,South 118,114 316 (1974).N.H. A.2d 179of
Plaintiffs argumentstated at oral that should findthis court the

mapping invalid, null,to void,be and taking.then there has been no
In of this,view we need not consider takingthe issue.

Judgment plaintiffs.for

sit;grimes, JJ., concurred.Brock and did not the others


