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Rockingham
No. 7861

ClevesyNiles A.

v.

ClevesyBarbara A.

September 27, 1978

Ford, orally plaintiff.John Salem,B. of for the

Gillis, Hampton (Seth orally),Junkins & of Junkins for theM.
defendant.

Goode, special assignment pursuant 490:3).ESA(ByJ. to
Plaintiff, Clevesy, appealsNiles from theA. denial of his motion to

renewing alimony payments. originalreconsider an order his The
yearsexpiredorder after three under RSA 458:19.

basically companionThe offacts are the same here as in the case
Clevesy Clevesy, 112, (1978).v. 118 383 705 After theN.H. A.2d

(Mullavey, J.) Clevesy’s petitionTrial Court denied Barbara for con-
tempt, brought seekingshe this action under RSA 458:19 renewal of

original Copadis,(Nicholas Esq.)the order. The Master’s recom-
Mullavey,approved bymendation that the order be renewed was J.

parties that, merits,Both hearingconcede in their briefs at a on the
plaintiff sought understandingto introduce evidence of an between

duty alimony paymentshim and his hiswife that to make would
expire years renewed,at the end of three and would not be and

transcript hearingthat the master excluded No ofthat evidence. the
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alimonypayment of wasorder forrenewal of thethat resulted in the
indicates thatnothing in the reserved casecourt, andfiled with this

only before this courtThe recordplaintiff’s exceptions were noted.
reconsiderationhearing plaintiff’s motion fortranscriptis a of a on

pay alimony.obligation toof the renewed hisorder that
he hadcounsel stated thattranscript, plaintiff’stheAccording to

during hearingthe theon merits ofmaster“offered to show [the
obligationrenewing plaintiff’spetition for a court orderthe wife’s

partiespay period] thealimony three-yearto for another that . . .
thatoriginal[prior entrythe of the divorce decree]understood to

that’syears, andalimony payments continue for threethe were to
virtuallyup furniture, andwhy gave house, thethe reason he the

proveput him stand toparties.all of of And I’ll on thethe assets the
offer,your permit.”if the deniedit honor will The master refused

obliga-renewing plaintiff’splaintiff’s to the ordermotion reconsider
transcript. . . .”alimony, in his order “Seepaytion to and stated

Taylorprimarily uponreliedtranscriptThe shows masterthat the
Stritch,Taylor, 193, (1967), and Stritch v.v. 108 N.H. 230 A.2d 737

uponThe the106 213 master relied409, (1965).N.H. A.2d 426
agreementruling Taylor parties’ supplementalthe writtenin that

re-herduring her or untilproviding supportfor the wife’s lifetime
marriage authority pursuantof towas in conflict with the courtthe

fromsupport yearsRSA reconsider order after the458:19 to a three
incorporated support de-date of order and could be in thethe not

thebar, questioncree. But in the case at the is not whether oral
support incorporatedunderstanding parties concerningof the can be

questioninto the The have ad-decree. is whether the master should
understandingtestimony concerningmitted ofinto evidence the oral

parties decidingthe evidence in toand considered that whether
Taylorsupportrecommend of the The heldrenewal decree. case that

the court should consider such evidence.
supplemental agreementWhile the could not affect this

power support pur-of Court athe reconsider order[to
omitted),suant to RSA one of the(citations it is458:19]

among maycircumstances all the others which be con-
by determining any,the Court ifwhat,sidered in order

should be respect extension,made with to an renewal or
modification.

108 195-96, 230N.H. at A.2d at 739.
upon Baker,The relied partmaster also of a sentence from Baker v.

90 N.H. 9307, (1939), quotedA.2d 767 in the Stritch case: “Since
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predicatesdivorce in favorthe the wife’s loss of[the husband’s]
right support, alimony adjustmentto further it that thefollows is an

property rights....” Stritch, 412,of Stritch 106 at 213v. N.H. A.2d
part:at But the428. remainder of the sentence in Baker states in

cases,“and such adjustmentan is an element for consideration in all
”either merged support.distinct or with the loss marital 90from of

309,at 9 (Emphasis added.)N.H. A.2d at 769.
Stritch,In obligationone of the issues was whether the husband’s

pay alimony pursuant propertyto rightto decree was a of the wife
chargeable estate,that survived his death and to his orwas whether

personalit was obligationthe husband’s that terminated at his death.
“alimony paymentsThe court held that the for a fixed term ‘towards

support’ conclusively adjust-did ‘nonot establish that[the wife’s]
property upon Baker,ment of rights equitable (Bakeran division’ v.

supra) involved,”was and that the wife could enforce the decree for
payment alimony property rightof as a after the husband’s death.
The court in Stritch supportruled that the loss of marital was an ele-
ment that was in making adjustment propertyconsidered the of
rights and merged adjustment.was in the

In the bar,case at the master ruled as a matter of law that
awarding alimony property rightthe decree awas and that “even if

[plaintiff] prove agreementwere to that there was an oral between
parties,the it could be rulingnot considered. ...” This was erroneous.
right alimony pursuantThe to prop­receive to court order could be a

erty right, necessarily bar,but not as a matter of law. In the case at
entered,after the decree of divorce been hadhad the trial court

awarding alimonytwice modified the terms of the order thebefore
byassigned petitioncase was to be heard the master on defendant’s

accepted plaintiff’sto renew the order. The master should have offer
prove plaintiffto that understanding concerningand his wife had an

property alimony payments,a settlement and the of and,duration
after considering evidence,the should have found and ruled whether
there was such Ifunderstanding. understanding,an there was such an
the master should have treated it as an element to be considered in
deciding grant plaintiff’s grantwhether to motion to reconsider the

plaintiff’sof petition obliga­defendant’s for a court order to renew
pay alimony.tion to

sustained;Exceptions remanded.

sit;LAMPRON, C.J., DOUGLAS, J.,and did not BROCK, J., bysat
special assignment pursuant 490:3;to RSA the others concurred.


