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Cullity Kelley, Kelley George& of and W.(WilliamManchester H.
orally), plaintiff.Roussos for the
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Q.P.A., (JamesGreen of ManchesterSheehan, Phinney, Bass &
Shirley defendant.orally), for the

damages againstplaintiffthe hisBrock, In seeksJ. this action
payment of a firecompany alleged failure to makeinsurance for its

plaintiff and thepolicy between thepursuantloss to a fire insurance
defendant’s mo-hearing, grantedthe trial court thedefendant. After

declaration, whichplaintiff’s1 and 2 of thetion to dismiss counts
paymentnegligenta failure to makealleged an intentional failure and

3, sought conse-portions of count whichpursuant policy,to the and
exceptionsdamages policyof the limits. Plaintiff’squential in excess

Flynn,byand transferredrulingsto these were reserved J.
building, inplaintiff of a commercial locatedThe is the owner

July 31,substantially by fire on 1975.Manchester, damagedthat was
against byfire thetime, portion premisesof the was insuredAt the a

$250,000coverage up and alsopolicy provideddefendant. The to
$55,000.limit of Overcontained a loss of rentals endorsement with a

fire, plaintifffollowingmonths the thethe course of three-and-a-half
de-negotiations in an effort toengagedand the defendant in various

hereloss, which need not be further detailedtermine and settle the
concerning the extent of lossagreementother than to note that no

plaintiff’s claim was never settled.was ever reached and that the
plaintiff19, 1975, broughtOn November the the current action

declaration, plain-against company.the In count 1 of hisinsurance
intentionally recklesslyoralleges “willfully,tiff that defendantthe

wantonly” payment pursuantand make to him to thefailed to
compromisepolicy compel“in an and coerce to aeffort to [him]

value,for andagainstclaim for an amount far less thanthe defendant
performanceacceptto far full of defendant’s contractualless than

obligations. alleges negligent...” Count 2 paymentfailure to make
pursuant assumpsitpolicy. plea allegingto the Count 3 is a in that

perform obligation policythe “tothe defendant failed to its under
fair, prompt equitable payment.make . In all three countsand . .”

fromplaintiff recovery damages allegesfor which he resultedseeks
prompt equitablethe defendant’s to effectuate a and settle-failure

ment, to, damage plain-“including irreparablebut not limited to the
reputation, pain, suffering and mentaltiff’s business and credit

distress;anguish, and severe emotional of property,loss use of his
propertyopportunity, damageloss of business additional to the

by delay, damages.occasioned the . . .”defendant’s and other financial
$500,000. grantedall in the amount of the defen-The trial court

2, grounddant’s motion to dismiss counts 1 and on the that there is
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wrongfulrecovery negligentor re-no “ex delicto for the or wilful
party .of an insurer a first insurance claim. . andfusal to settle

insought damagescount 3 to that it excess ofdismissed the extent
policy limits, ground damageson the availablethe insurance that the

For thethe insured are to the contractual amount. reasonsto limited
dismissingstated, rulingthe court’s counts 1hereinafter we affirm

plaintiff’s declaration, ruling relating2 of and its toand the reverse
count 3.

motion toIn the defendant’s dismissdetermining whether
pleaded to begranted, properlybe all are assumed trueshould facts

mosttherefrom construed favor­the reasonable inferences areand
State, 433,115 343ably plaintiff. 431, A.2dto the Blake v. N.H.

Shaw, 284,319289, 292,114 A.2d223, (1975);225 Green N.H.v.
anyplaintiff uponto ofIf the is entitled recover state(1974).285

the dismiss must bepleadings,facts findable the motion tothe under
Sons, 331, 200Beauregard 330, A.2ddenied. Aldrich v. & 105 N.H.

14, Steel Co. & N.R.(1964);15 Nashua Iron and v. Worcester
Co., 62 159, 161 (1882).Railroad N.H.

declaration,plaintiff’sWe first consider 3 of the al-count which
argumentsthree inbreach The defendant advancesleges a of contract.

limitingsupport ruling damages byof the the recoverable thecourt’s
First, merelyan ispolicyto limits: insurance contractplaintiff the

an agree-that of suchagreement pay money,to and for breachan
interest;due, withdamages moneylimited to thement the are

liability policythe to thesecond, the contract restricts insurer’sitself
alleges tolimits; damages havethird, consequential plaintiffand the

at thein his not have been foreseen timesuffered declaration could
that the isparties policy,the executed and therefore defendantthe

chargeablenot therewith.
damages ofgenerallyis true that available for breach a con­It the

obligation money due,to are the withpaytractual amount interest.
Wetherell, 106, 108, 216, (1937),193 218Smith 89 A.v. N.H. aff'd

Whittle,129 16rehearing, 106, 19489 A. Richards v.(1937);N.H.on
damagesrule has been restrict259, (1844). applied260 This toN.H.

amount, plusof contract to the in­for breach an insurance contract
8881,LawAppleman,16 J. Insurance and Practice at 634terest. §

theory moneyrestscases The rule on the that is(1968) (and cited).
interest, onalways in at the lawful rate of andavailable the market
easyof anddesirability damagesof a measure of certainhavingthe

(3d 1968).ed.Williston, 1410,11 S. Contracts at 606application. §
moneyunconvincing, First, is notfind these however.We reasons
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“Asideof interest.rateat the lawfulin the marketalways available
might be doubleof interestratethe commercialfact thatfrom the

recentlywho hasa claimantunlikely thatlegal rate, highlyit isthe
ateconomic disaster would be able to obtain a loan all.”suffered

toWrongfulDamagesAvailability ExcessNote, The Refusalforof
Trend,Emerging 45 FordhamParty Claims —AnFirst InsuranceHonor
Second, the desira-omitted).(footnotes164, (1976)169L. Rev.

is insuffi-damagesdetermining the extent ofsimplicitybility of in
andproofofcapabledamages that areofjustifyto the denialcient

America,id.; Ins. Co.Reichert v. Gen.compensable. Seeotherwise of
otheron860, vacated(1967),866Rptr. 724, 428 P.2dCal.59

(1968).822, 442 P.2d 3772dRptr. 321. 68 Cal.grounds, 69 Cal.

re­itselfthe contractargument that insuranceDefendant’s
tocontractfor of therecoverable breachdamages that arestricts the

thelimits restrictunpersuasive. policyThepolicythe limits is also
con­of theperformanceinpayto themay haveamount the insurer

See, e.g.,breach.for itsare recoverabletract, damagesthe thatnot
(1973);145P.2dBush, App. 355, 51320 Ariz.Home Co. v.Indem.

Cal.847, (D.C.851—52Co., Supp.308 F.RelianceAsher Ins.v.
724, 428Rptr.America, 59 Cal.1970); Reichert Gen. Ins. Co.v. of
insurer’slimits thesubject contractThe insurance(1967).P.2d 860

from the casualtiesliability $250,000 damagesfor that resultto
liability damages resulting from ownnot its for itsagainst,insured

ofbreach contract.

argument correctly proceedsthird on theDefendant’s
areof a contractfor breachtheory damagesthat recoverablethe
asreason to foreseedefendant haddamages that “thelimited to the

Emerywas made.”when the contractresult of its breachprobablea
929,Co., 441, 446, 374 A.2d117Gravel N.H.Caledonia Sand &v.
thatinjuriesthat the financialHowever, we do not think(1977).932

defendant’s failurea result of thehe suffered asplaintiff allegesthe
Insur­a matter of law.never foreseeable asdelay paymentin areor

per­positionin a tothe insured is notbecauseance is often obtained
casualty, seriousby andloss occasioned asonally bear financialthe

delayorrefusalfrom an insurer’smay often resultinjuriesfinancial
payment.maketo

motel or otherheavily mortgagedaWhere the owner of
ownerloss,fire thea substantialproperty suffersbusiness

meetmay be unable todistress,financialmay placedbe in
losingofmay jeopardybe inpayments, andmortgagehis
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bankrupt. major,A if theproperty becominghis and not
purchases ismain, whyreason a businessman fire insurance

against his ispropertyto such eventualities ifguard
bydamaged fire.

America, Rptr. 724,Reichert 59 428 P.2dv. Gen. Ins. Co. Cal.of
grounds,860, 822,on 68 2d 69(1967),864 vacated other Cal. Cal.

Rptr. 321, (1968);442 P.2d 377 see Eckenrode v. AmericaLife of
liabilityCo., 1972).5 To limit the insurer’s1, (7thIns. 470 F.2d Cir.

unneces-policy plusto the interest as a matter of law wouldlimits
sarily encourage delay attemptto in an to coerceinsurers settlement

settlement,financially pressured accepting ana claimant into unfair
only pay original andliability obligationbecause its would be to its

Availability Damages WrongfulNote,See The Excess Forinterest. of
Party Trend,EmergingHonor Claims —Anto First InsuranceRefusal

Appleman,45 164 16 J. Law(1976);Fordham L. Rev. Insurance
Litiga-8881, (1968); Lambert,and 633 T. CommercialPractice at§

tion, Lawyers 164,Ass’n L.J. In35 Trial 225-26 (1974).Am. a
to that itsgiven maythe in fact have reason knowcase defendant

finan-delay paymentfailure or to will cause the insured severemake
injuries. knowledgecial of facts andthe defendant had theWhether

normally questionreason of fact forinjuryto foresee the will be a
Emery Gravel, 446,the & 117 atjury. See Caledonia Sand N.H.v.

932; 135,Bros., 133,93 36374 A.2d at Johnson v. N.H.Waisman
634,A.2d 636 (1944); Corbin,5 A. 1011 (1964).Contracts §

must, course,The proveinsured of that the insurer’s
delay payment a offailure or to make was breach contract. Not

every delay pay policyor a under willor refusal to settle claim the
LedinghamCf., e.g.,a breach of the v. Blueconstitute contract.

Hospital Corp., App.29Hosp.Cross Care Ill. 3dPlan Serv.for of
339, reasonable); State Farm(1975) (refusal330 N.E.2d 540 Gen.

Clifton, 757, (delay(1974)Ins. 86 N.M. 527 P.2d 798 rea­Co. v.
Co., (IowaAmsden Grinnell 203 N.W.2d 252sonable); Mut. Reins.v.

1972) every obliga­in(same). is, however, impliedThere contract an
Bursey Clement,of good 412,tion faith fair 118 N.H.dealing.and v.

City Rochester,387 A.2d 346 Co.(1978); Seaward Constr. v. 118of
N.H. 383 the failure128, (1978).A.2d 707 Where defendant’s to

prompt payment policymake under is coerce insured intothe to the
accepting performanceless than full of the insurer’s contractual obli­

allegedgations, here,as is there is breach of this covenant. Whethera
damagesdelay faith,the defendant’s was in in bad whether thefact

foreseeable, anddelay were in factfrom thealleged to have resulted
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ef-avoided with reasonablebeendamagesthese could havewhether
trialhold thejury.for the We thatby questionsareforts the insured

damages tothat availableof law therulingerred in as a mattercourt
theare limited tocontractbreach of the insuranceinsured for athe

policy amounts.
sounding in tort.plaintiff’s countsnext theWe consider

essentially aisplead tort claim for what1 2 seek to aCounts and
emerging intrendunmindful of anof We are notbreach contract.

wrongfulfor theliable in tortjurisdictions to hold insurersother
contract.an insurancepaymentsor due underdelayrefusal to make

(Supp.8881and Practice16 LawAppleman, §See J. Insurance
persuaded byHowever, notare1977) (and therein).cited wecases

reasoning of cases.the these

bad-faith refusal tohold the insurer’sThese cases that
aobligations is alsopay pursuantor to its contractualsettle a claim

proxi­damagesto recover allplaintifffor which entitledtort the is
Co.,e.g., 9mately See, Gruenberg Aetnacaused therefrom. v. Ins.

566, Rptr.Cal. 3d 480,108 Cal. 510 P.2d (1973); Silberg1032 v.
711,Rptr. P.2dCo., 452, 113 52111 3d Cal.Ins. Cal.LifeCalifornia

Hosp.Hosp. CareCross Plan(1974); Ledingham v. Blue1103 offor
In juris­thisCorp., App. 339, N.E.2d 540 (1975).3d 33029Serv. Ill.

givenotstanding alone doesdiction, however, a breach of contract
Co.,& 80EnglandNew Tel. Tel.rise to a tort See Barrett v.action.

constituting the354, however, factsIf, the(1922).N.H. 117 A. 264
duty by thea breach of a owedbreach of the contract also constitute

contract, separateplaintiff independentto of adefendant the the
Corp.,Home Owners Loan 91 N.H.claim for tort will lie. Busick v.

Curtis, 266,74257, 258, 190,18 191 Dustin N.H.(1941);A.2d v.
269, A. 220, (1907).67 222

holdingThe an insurer liablejurisdictionscases from other
theoryin on that the insurerproceedin tort these circumstances the

impositionthespecial relationship to the insured which warrantshas a
independent fairly the Seelegal dutyof an to deal with insured.

Co., 358,App.44 3d 118 Cal.Mustachio v. Ohio Farmers Cal.Ins.
Rptr. Co.,581 (1975); App.Fletcher v. Western Nat'l 10Ins. Cal.Life

376, Rptr. (1970). They precedent89 find for such a3d Cal. 78
duty in care inholding dutythe an insurer to a of reasonablecases

liability claims, plaintiff wouldthird-partythe settlement of and
adopt by pointingus cases from our ownreasoninghave their to the

dutyinsurer has of reasonable carejurisdiction recognizing that the a
liabilitythird-partyin the of a claim. Dumas v. State Farmsettlement
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DumasCo., 43, (1971);274 781 v.Auto 111 N.H. A.2dMut. Ins.
Co., 140, 36192 N.H. 26 A.2dAccident and Indem.Hartford

Calderwood, 508, (1978).118 389 1388(1942); Foster N.H. A.2dv.
duty torecognition of such aHowever, policiesthe that warranted

liability inapplicable in thethird-partyin claim arethe insured the
presented by the absolutefirst-partycase of claim. “The dilemmathe

byinsurer the insurancecontrol of settlement vested in thetrial and
ininsured”conflicting interests of the insurer andcontract and the

conflictrecognizeinsurer thethird-party requiresthe claim that the
Stateof the insured. Dumas v.give regardand due to the interests

Co., 46, This dilemma111 at 274 A.2d at 783.Auto Ins. N.H.Mut.
position tois not in afirst-partyis in the claim. The insurerlacking

limitspolicyof theexpose judgmentthe insured to a in excess
case, positionin arefusal to settle a nor is itthrough its unreasonable

by exclusive control overinjureto the insured virtue of itsotherwise
extending theWe find no basis forthe defense of the case. therefore

first-party See Baxterduty in to the claim. v.recognized those cases
denied,Royal Co., App. 1973),652 (Fla.285 So. 2d cert.Indem.

allegationshold of an insurer’s(Fla. 1975).317 2d 725 We thatSo.
delay first-partysettle a claim do not state awrongful refusal or to

Brasecker, 311in See Midwest v.cause of action tort. Mut. Ins. Co.
denied, (Fla. 1976);2d 31App. 1975) 327 So.(Fla.So. 2d 817 cert.

Clifton,State Farm 757,Gen. Ins. v. 86 N.M. 527 P.2d 798Co.
Supp.Life, (E.D. 1970);320 F. 425 La.Aetna(1974); Pendleton v.

Supp.Jewelry Co.,Merrin 301 F.Paul Fire and Marine Ins.Co. v. St.
Co., 2dBankers 213 So. 780(S.D.N.Y.479 Bell Union Ins.1969); v.

denied, 1968).(La.215 So. 2d 131(Ct. App. 1968),La. cert.

legis­thecognizance of the fact thatholdingIn so we take
insurer mal­designed to deal withlature has established mechanisms

opinion, the need forarea, which, in our vitiatesfeasance in this
requiresin RSA 407:22recognition of action tort.of a new cause

provi­include apolicy issued in this Stateeverythat fire insurance
upon demand, select disin­party, written toentitlingsion each

shall beloss, determinationsappraisers appraise the whoseterested to
binding. Salganik Co.,See Fire 80 450, 118v. U.S. Ins. N.H. A. 815

ofprocedure the hazards(1922). availabilityThe of this “reduc[es]
damages.” Korn­for extra-contractmaterializingthe claim into one

StrategyPartyblum, The the First Extra-Contract Case:Defense of
In addi­Negotiations Discovery, 721, (1977).730in and 12 Forum

practice,unfair ifit to be an tradetion, RSA 417:4 XII declares
performed frequency asjust and with suchcommitted without cause
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attempt to effec­to refuse topractice,generala businessto indicate
liability has becomewheresettlementsprompt equitableandtuate

instituteunreasonably compel toclaimantsreasonably clear, toor
See alsopolicies.due under insurancelitigation to recover amounts

Department, Reg.Regulations Bulletins —InsuranceOfficial andN.H.
from theseprotect consumerto theprescribedNo. 10. Penalties are

in­addition,In the1977).417:10, :13, (Supp.RSA :19practices.
throughprocuredfor a settlementequityhas his remedies insured
GrangeNat'lmistake, see Maltais v.of mutualfraud or as a result

Appleman,6Co., (1976);1264 J.318, 386 A.2d118 N.H.Mut. Ins.
the in­attorney fees ifmay be entitled tosupra (1972);3980 or§

Jeannontunnecessary litigation.promotingin faith insurer acted bad
1193; HarkeemComm'n,Personnel 118 597,v. N.H. 392N.H. A.2d

availability ofTheAdams, 687, (1977).617117 377 A.2dv. N.H.
plain­opinion restrictremedies, in our tothese while insufficient

policyto theof insurance contractrecovery for breach thetiff’s
ofrecognition at this timelaw, againstmilitateslimits as a matter of

or de­wrongfulinsurer’s refusalindependent in tort for anan action
(Supp.RSA 417:5-alay first-party claim. Seeto settle a insurance

be­pleadingson1971). We hold that the trial court thetherefore
plaintiff’s1 2 of thedismissingit did not err in counts andfore

declaration.

of mentalplaintiff’s allegationsconsider theWe next
in a contractdamages generallySuch are not recoverabledistress.

134,Monge Co., 130, 316 A.2daction. Beebe Rubber 114 N.H.v.
Sons, Paragon New549, (1974);552 Dunn Homes& Inc. v. of

Inc.,England, 5, 8 Our hold­215, 218, (1970).110 265 A.2dN.H.
ing that counts 1 and 2 not state aof the declaration in this case do

damagescause of action in forrequires plaintiff’s requesttort that
for Seesufferingmental emotional distress be dismissed.and

by Re­Insurers:generally Note, Damages Suffering CausedMentalfor
Contract,Developmentscent in 48 Notre Damethe Law Tort andof

L. 1303 (1973).Rev.
concerningquestionsThe on therequested rulingstrial court also

proof misrepresentationburden of in a claim of on theandnegligent
in,propriety usingof a six-man a civiljury case. These issues were

argued orally briefed, appearneither nor and to involve substantial
parties.of Wequestions of law that could affect the interests the

See re Gault'sconsider this time. Intherefore decline to them at
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Estate, 116 195525,N.H. 363 McNamara Mac-(1976);A.2d v.
Cormac, 540,113 309 (1973).N.H. 916A.2d

partExceptions in andsustained
part;overruled in remanded.

bysit; J.,DOUGLAS, J., GOODE,did not satC.J., andLAMPRON,
490:3;special pursuant the others concurred.assignment to RSA
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