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Estate, 116 195525,N.H. 363 McNamara Mac-(1976);A.2d v.
Cormac, 540,113 309 (1973).N.H. 916A.2d

partExceptions in andsustained
part;overruled in remanded.

bysit; J.,DOUGLAS, J., GOODE,did not satC.J., andLAMPRON,
490:3;special pursuant the others concurred.assignment to RSA
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Richard Randall,P. Brouillard and Michael ofR. Laconia (Mr.
plaintiff.Brouillard fororally), the

Norberg, Meredith, byColin of orally,A. brief and for the
defendant.

Douglas, presentsJ. This case the issue whether the Meredith
Planning statutory authority denyingBoard acted within its in a sub-

plandivision that called for construction in a “wetlands” area. Appeal
of RSA 367:34 in a (Robertthis decision under resulted Master’s A.
Carignan, Batchelder, ap-recommendation ofEsq.) J.,affirmance.
proved the Hemaster’s recommendation. reserved and transferred

exceptionsthe plaintiff’s to this court.
May Henry Patenaude,In 1972 a developer,land asked the Mere-
Planning planapprovedith Board to his for subdivision of a one-

planhundred-acre The divided thetract. tract into three sections
thirty-onewith eleven I, II,lots in section lots in and sevensection

twenty-acre portion,lots in section A consistingIII. of land from
both sections II III,and was reserved for common Arecreational use.
portion I, throughof section 1 4,lots No. on Fish Covefronted

Winnipesaukee.of Lake inspectedThe board disap-the tract and
proved plan.the According Mayto the ofminutes the board’s 9
meeting, section III regulationso exceeds the minimum as to be
unreasonable.

RSA 36:21 (Supp. 1977) planningauthorizes boards to re­
open spacesquire “adequate” proportion parksof and of Nreasona­

“adequate”ble” In usingsize in indefinite wordssubdivisions. such as
“reasonable,” legislature gaveand the the boards discretion deter-in



619

mining Sands,the size of recreational areas in See 1A C.subdivisions.
NewStatutory (4th 1972);21.16 ed.Sutherland Construction § cf.

Hampshire Dep't PELRB, 976,Revenue 117 N.H. 380Adm. v.of
exercising1085 is In their(1977).A.2d But this discretion limited.

statutory discretion, must relevant factors intoregulating boards take
649,account, State, 652,see 365Bank 116 N.H. A.2dv.Bedford

734, (1976), arbitrary736 and must take care that no or unreason­
imposed private property.able is on o f inrestraint the exercise rights

Milstead, Super. 449, 458, 112Antonelli N.J. A.2dConst. Inc. v. 34
Laconia,608, City613 (1955); Parts,see Robbins Auto Inc. v. of

235, 237,117 1167, (1977).N.H. 371 A.2d 1169
There is evidence in record from which could con-the the master

disapprovalclude that the PlanningMeredith Board’s of Patenaude’s
plan testimonywas reasonable. The was uncontroverted that the
twenty acres devoted to recreational use in sections II IIIand were
unsuitably steep relatively owningand inaccessible to those lots in
the There is also mapsubdivision. evidence that the board’s soil

throughshowed that lots 1 4 typeNo. were of a soil unsuitable for
development. Significant portions of 1 throughlots No. 4 were wet-

Finally,land. the suggestsrecord that the contested area is a wildlife
Thehabitat. board was developmentconcerned that the land’s would

be partinconsistent comprehensivewith that of the town’s plan that
preservationcalls for of natural features and maintenance of wildlife

We sayareas. cannot that the didboard not reach a reasonable
decision.

Patenaude’s challengesecond is that the board violated
RSA (Supp. 1977).36:23 That statute states that case of dis­“[i]n
approval any platof submitted, groundthe disapprovalfor such shall
be adequately uponstated the of the planningrecords board.”

interpretsPatenaude only“records” to refer to the minutes of board
meetings arguesand that the disapproval givenreason for in the min­
utes, that the definingstakes the areas,lots were in wetland was not
adequate. Although planning fullyboards should discuss reasons for
plan disapproval meetingin board persuadedweminutes, are that the
legislature’s use of the term significant.“records” is The legislature
does not treat “records” synonymousas Comparewith “minutes.”
RSA 91-A.-2 with Read whole,91-A:5. as a RSA 36:23 (Supp. 1977)
evinces a legislative intent that the subdivider receive written reasons

disapprovalfor and that a written record of the board’s reasons would
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accountable.authority hold the boardcouldreviewingaexist so that
412145, 355 A.2dCommon, 116 N.H.State PersonnelFoote v.Cf.

Law 421-31Cooper, State Administrativegenerally 1 F.(1976). See
developers reasonsnotifying ofplanning boardsfrom(1965). Letters

hold thatintent. Thus welegislativetheplan disapprovalfor serve
meaning (Supp.of RSA 36:23thesuch are “records” withinletters

1977).

minutes, to­takenletter and thebelieve that theWe also
usingIn theadequate reasons.withgether, furnished Patenaude

discretion, see 1A C.gave the boardlegislaturethe“adequate,”term
in onereasonsrecognized that sufficient21.16, andSands, supra §

supra at 33.Cooper,See 1 F.might insufficient in another.case be
of theknewthat Patenaudeboard were awareHere members of the

de­informing thequestion. Inthe lots inand nature ofwet unstable
that thebuilding purposes,forland was unsuitableveloper that the

development inconsistentwetlands, and that waspartiallyland was
regulations, the boardplan and boardcomprehensivewith both the

did not abuse its discretion.
dis-argues powerthe board has no todeveloper next thatThe

plan conform tolot sizes in theplan whenapprove a subdivision
empowersspecifically(Supp. 1977)RSA 36:21zoning requirements.

harmo-provide for “thetoregulate subdivisionsplanning boards to
and forits environs”municipality andof thedevelopmentnious

ensuremay alsoThe boardproportions.”adequate“open spaces of
characterbe of suchplats submitted shall“land indicated onthat

. . .”danger to health.purposes withoutbuildingforthat it can be used
“may in-regulationsthe board’sprovidesfurther thatThe statute

tofavorableto create conditionstendprovisionsclude which will
prosperity.”health, safety, convenience, or

of36:19-29, regulating the subdivisionRSAStatutes like
oforderly planned growthandthepromoteland seek to

.municipality. . .within arelatively undeveloped areas
development accentuatehaphazardgrowth andPlanless

streets, anddemand for watermunicipal problems in the
traffic,direct relation tohave asanitary services which

safety health.and
286, 170 121, 122 (1961).Manchester, 284, A.2d103 N.H.Blevens v.

:21 asby RSA 36:13—15 andpower conferredIn of thethe exercise
developed andcommendablyhasamended, 1977), Meredith(Supp.

generally Office ofgrowth. Seeplan forcomprehensivepublished a
LandHampshire, Theof NewComprehensive Planning of the State
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scientific,planning with a solid statisti-ComprehensiveBook (1976).
Hampshire.inregulationuse Newkey element in landcal basis is the

Regulation, 19in Land UseGilrain, DevelopmentsSee Recent
257, (1978).266-67N.H.B.J. at

current well as antici­planningA board must consider as
zoningproposed plan require­conforms topated Whether arealities.

Control,Note,See Land Subdivisionis current issue.ments but one
boardpresentIn the case the1226, (1952).65 1227Harv. L. Rev.

compliance con­zoningof andproperly beyondlooked the issue
spacecommunity’s openneed of recreationalboth the futuresidered

purposes.buildingland forfuture fitness of theand the current and

hischallenges disapprovalthe board’s ofPatenaude also
shifting of“based on reasonsplan rejection1976 because that was

preservation of natural fea­soils, andinadequate size,lot unsuitable
not have knownperson couldarguesHe that a reasonabletures.”

there­comply requirements;with the board’swhat action to take to
theprocess. As we readfore, procedure violated duethe board’s

foundThe masterrecord, is not based on the facts.argumentthis
warning potentialof use the defen­plaintiff earlythat “the thehad

shoreline.” The evidencehim to make of thedant board would allow
1that lots No.finding. The board informed Patenaudesupports this

space.”only “openI as None­through 4 of were to be usedsection
theless, plans buildingfor on thoseplaintiff’sboth the later called

gave disapprovalfor of theAlthoughlots. the board no reason its
plan, process. Planningfind no of due boards need1976 we violation

plandisapprovalfor of resubmitted thatnot reiterate their reasons a
origi­proveddefect fatal to thecontains the same fundamental that

plan. generally Davis, Treatisenal See 2 K. Administrative Law
(1958).16.12-13§§

developer’s penultimate argument is that inThe passings
plan, illegallyon the 1976 the board considered a letter from the

un­Department Agriculture discussing generalUnited of theStates
development.fitness of Fish Cove area for He claims that he hadthe

procedure onopportunity objectsno rebut the letter and to theto
re­process However, procedural irregularitiesnot allgrounds.due

decision;asjde anquire reviewinga court to set administrative
E.g.,complaining party must be shown.prejudicematerial to the

Secretary Force, 21, (9thDenton 483 28v. Air F.2dof
Cir. 1973); cert. Selwyn Mfg.denied, NLRB Shoe(1974);414 1146 v.U.S.

UtilityCorp., 217, 1970); Legislative428 224 see(8thF.2d Cir.
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89,93, 101,PUC, 118 383 A.2d 93Council v. N.H.Consumer's
the board’sshowingis no that the letter affectedHere there(1978).

plan thedecision. The 1976 Patenaude contained same defect that
submissions; development lots No. 1previous it called for ofdoomed

erroneouslythrough developer argues master ad-The4. that-the
hearsay. Theletter, he claims was inadmissiblemitted the which

Department of fulfill-Agriculture,theplanning board consulted with
concerningagencies and officialsing duty publicits consultto with

uponsupporting groundsdevelopment. evidence theRSA As36:10.
considereddecision, properlythe wasthe made letterwhich board its

(Supp. 1977).IIIby II,RSA 36:34the master.
the that lotsFinally, that board’sarguesPatenaude requirement

an unconstitutionalundeveloped4 amounts tothroughNo. 1 remain
developerthetaking. position is on two assertions:groundedThis

“confiscatory” and forces himsuggests requirementthe is that itthat
property unnecessary to ameliorateimprovementsto make on the

bydifficulties caused the subdivision.

argument the master’s“confiscatory” derives fromThe
keep the shoreruling requirement“Defendant’s that Plaintiffthat
confiscatory.”parcel open space isparcel along with the 20 acre as

Luchsinger, 619,2d 305 N.Y.S.2d61 Misc.East Neck Estates Ltd. v.
not bind thisruling922 of law does(Sup. 1969). But a master’sCt.

Inc.,Oldsmobile-Pontiac, 85,117 N.H.court. See Asciolla v. Manter
clearlyis in­89, rulingHere master’s270, (1977).370 273 theA.2d

thejurisdiction,stated the law in thiscorrect. Even if East Neck
present “confiscatory”isdispute the case notrequirement in in

planningA board re­meaningthe of case. New Yorkwithin that
parcel beacRTroiitrw'orth~overa to a ofquired subdivider dedicate

That-parcelpublic use. wastractone-third the total value of the to
proposed ofsuitable for the subdivider’s use —construction beach

‘‘confiscatory.’-Neither ofrequirementruledhomes. The court the
the-presentin case.grounds ruling appearsin East Neckthe for the

twenty-fiveof acres relative toshowingThere is of the value theno
is thatacreage. Moreover, the evidence theremainingthe value of the

byhere not fit the use intended thefour lots issue are forat
subdivider.

“taking”the half of hisAs second argument^Patenaude
im­requires-anwhen a boardplanningon rule thatgeneralrelies the

provement the owner must beapproval,of subdivisionas a condition
bynecessitatedcompensated improvementthe need for the isunless

City Laconia,Parts, 117the Robbins Auto Inc. v.subdivision. of
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1168; KBW, Bennington,235, 115 N.H.at 371 A.2d at Inc. v.N.H.
here;392, agree applicable342 A.2d 653 We that the rule is(1975).

no case the not that theit makes difference that in this board asks
unimproved.improve parcel he itdeveloper a of land but that leave
inHowever, developwhen an owner intends to his land a manner
communitysignificant people formingresult in number of athat will a

land, space necessity. Inadequate requiringon that recreational is a
space,I Mere-through openthat lots No. 1 4 section be left as theof

Planning moving into the sub-clearlydith Board intends that those
adequatedivision will have an recreational area. Thus the limitation

beneed notby the subdivision itself andin use is necessitated
compensated.

Exceptions overruled.

sit;BROCK, J., did othersnot the concurred.
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