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bypetitions plaintiffThe filed the stated that was “Inde-Powell
pendent.” secretary plaintiff’sThe of state intends to have the name
printed designationon the official ballot for the election thewith

“INDEPENDENT”
PapersNom.

justificationOn the before findus,record we no for the issuance
remedyof extraordinarythe of a writ of Guarracinomandamus. v.

Beaudry, 435,118 N.H. 387 A.2d 1163 (1978).

Petition dismissed.

Brock, j., did not sit.
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Shapiro orally),(R. PeterShapiro, of ConcordStanley, &Tardif
plaintiff.for the

orally),MillhamDyer, (Peter V.Wescott, of LaconiaMillham &
for the defendant.

interpreta-judicialproperthecase concernscuriam. ThisPer
supe-ofstandardforth thethe statute that sets31:78,tion of RSA

zoning board decisions.appeals fromrior court review in
a three-purchasetoHampshire offeredthe of NewIn 1971 State

WhenCook.plaintiffs, Norman and Barbarathefifth-acre tract from
cer-by eminent domainrejected tookthe the offer the StateCooks

plaintiffs retained one-thirdbuildings one-quarter Theand acre.tain
damagesagree on theparties unable toacre of vacant The wereland.

Hamp-they to the Newtakingfor and the casepartialthe submitted
thesuggests thatTheEminent recordshire Commission of Domain.

requested butthe Cooksawarded, $48,500, was less thanamount
they appeal. Insteaddamage. However, did notincluded severance

permita to buildapplied of forplaintiffsthe to the board selectmen
remaining deniedone-third The selectmena on the acre.residence

zoning precluded con-applicablerequestthe the ordinancebecause
appliedsubsequentlyone-half Theon less than acre. Cooksstruction

asserting anzoning adjustment for an varianceto board of areathe
thehardship. hearing board deniedinvoluntarily After a thecreated

spirit orrequest ground not be “in theon the that variance would
theRehearing denied andZoningof the wasintent Ordinance.”

Though thereappealed superior under RSA 31:77.Cooks to court
virtuallyquestionlot in remain uselesswas evidence that the will

imposes thehardshipa onvariance,without a and that denial
Hardwick, theplaintiffs, the found that(Leonard Esq.)Master C.

de-statutory provingto the burden that theCooks meet offailed
unreasonable, orzoning unjust,of the board unlawful.cision was

Batchelder, J., approved the recommendationRSA master’s31:78.
plain-petition be and reserved and transferred thethat the dismissed

exceptions.tiffs’
zoningbyprovides31:78 that reached boards “shallRSA decisions

vacated, law,for unless the courtexceptnot be set aside or errors of
persuaded by probabilities,is the balance on the evidence beforeof

it, unjust (Emphasisthat said order or decision is or unreasonable.”
past interpreted language imposeIn the we have to anadded.) this

excessively heavy parties aggrieved zoningbyon board deci-burden
Sweeney Dover, 307, 310, 521,In 234 523sions. 108 A.2dv. N.H.

superiorthat court rule “as(1967), this court stated unless the can
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compelled contrary finding bya matter of law that the evidence a
statutory presumptionthe the. .” in favor of theboard.. board’s

finding Bedford,not Vannah Town 111 105,is v. N.H.overcome. of
Sweeneyon held, “[o]nly276 253 relied and if(1971),A.2d the

byof the Board bedecision could not reached reasonable men...
subjectit to or bymodification vacation the trial court.” Id.[is]

112,at at276 A.2d 258.
superior expressed SweeneyThe narrow standard of court inreview

and CityVannah led to inharsh results later In Simoneaucases. v. of
Nashua, 18,112 620 (1972), judge’sN.H. 287 in which the trialA.2d

Sweeneyon finding hardship,decision rested a onof we relied and
superior vacating zoningVannah and set aside a court order a board’s

Ryedenial of aa We reached similar Beaudoinvariance. result in v.
Village Dist., 768,Beach 116 369 (1976).N.H. A.2d 618 There the

judgetrial property, transcriptviewed the had the thebenefit of of
zoning hearing two-daythe trial, “byboard at a ruledand that a

balance of the theprobabilities, it,on evidence before the order of
zoningthe denying plaintiff’s petitionboard ‘unjust or unrea-was

at 770, court, however,sonable’. .. Id. A.2d at.” 369 620. This held
finding bythat zoningthe trial that the thecourt order of board“[a]

unjust upon rulingis unreasonable or dependent preliminaryis a ‘as
a matter compelled contrary finding byof law that the evidence a
the at 771,board’. . .” Id. 369 A.2d at We that. 621. now believe the

superior zoningstandard of appealscourt review in articulatedas in
Sweeney and Vannah and inapplied Simoneau and Beaudoin is tan-

contrarytamount to no that it to languagereview at all and is the of
RSA 31:78.

impose requirementThe statute does annot absolute that
the board’s decision be as a mattererroneous of law before a trial
judge change it; onlythe need inquirecan court whether there is

“persuaded bysuch error it probabili­when is not the balance of the
ties, unjuston the evidence before thatit, said order or decision is or

RSAunreasonable.” 31:78.

providesThe statute that the findings theof board must be
primadeemed facie The judgereasonable. trial however has the

power to overturn the board’s determination when persuadedhe is
by a of probabilities,balance theon evidence before the court, that
the order or unjustdecision is or The burdenunreasonable. is on the
appellant to convince the that the unjustcourt order eitheris or un­

RyeSee Village Dist.,reasonable. Beaudoin Beachv. 116 atN.H.
74, 369 A.2d at J.,622­—­23 (Grimes, dissenting).773­—­
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givenunjust”“or have not been dueMoreover the words
weight past possible, it theinterpretationsin of RSA 31:78. When is
duty interpretof that all the havethis court to a statute so words
meaning. StatutorySands,2A Sutherland Construction 46.06C. §
(4th opinion “unjust”In the of in the stat­1973).ed. our inclusion

legislative understanding zoningute indicative of that boardis a a
may unjust. interpretyetdecision be reasonable We therefore RSA
identify “injustice” ground31:78 to separateas a on which a trial

judge may modify zoningorvacate a board decision.
Of course, superiornot thethis does mean that court sits as a

“super zoning DevelopmentSee Steel Hill Townboard.” v.Inc. of
Sanbornton, 469 956 Under the(1st 1972).F.2d Cir. RSA 31:82

maytrial court notdoes sit de novo but consider additional evidence.

zoningany priorInsofar as of our cases are inconsistent with
interpretationthe of expressed, theyRSA 31:78 herein over­are

Inruled. this case the found thatbecause master the eminent domain
damages value,commission award included for severance then even

under zoning appeals, plaintiffsour new test for the do not meet
hardshipthe standards.

Exceptions overruled.

Grimes, J., did not sit.
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