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UptonSmith, orally),(Richardof Concord F.Upton, Sanders &
plaintiff.thefor

Soden, (Johnof Concord C.Sulloway, Hollis, Godfrey &
defendants.for theorally),Ransmeier

seekingequitybill inbrought as aDouglas, case wasJ. This
prop-Theoption acquireto real estate.specific performance of an

overlook-cottage plus vacant acrestenerty questionin is a farmer’s
partSandwich, Hampshire, originallyrange in Newing the Sandwich

Denley1952, plaintiff,In the fall of theplaintiff’sof homestead.the
herThompson andby MarjorieMissEmerson, approachedW. was

Haverford, Pennsylvania.Pritchett, residents offriend,close Miss Ida
family, depen-unmarried, withoutretired andBoth women were

They theydents, plaintiffor close relatives. informed the that wished
eventuallyplaintiffa second Thebuy cottageto the farmer’s as home.

Thompson subjectMiss Pritchettagreed to sell to Miss andthe house
repurchase repurchase agreementThe reads:agreement.to a

herebyacceptance of this deed coven-grantees byThe the
theyingrantorthe that the event thatagreeant and with

other-anyat time wish to sell oror either of them should
pre-in theconveyof or her or their interestdisposewise

any uponin event the death ofdescribed, ormises herein
them, grantor op-anof the shall havethe eventual survivor

any im-premises together withrepurchasetion to said
price ofthereon, purchasefor the totalprovements

receipt ofpayable sixty dayswithin of$5,000.00, to be
disposeor of such interestof such desire to sellnotice

or ingrantee granteesfrom the or or the survivor of them
days of the survivorany sixtyevent of the deceasewithin
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par-thepro-ratedbe betweenthem, taxes toof real estate
ittitle,of and is understoodof of transferties as the date

para-“grantor” as used in thiswordagreedand that the
executors,heirs,his admin-grantor,shall thegraph include

assigns.oristrators
by attorneys, the de-inspected twofor sale wereThe documents this

attorney by the womenengaged twoKing and anfendant Victor R.
After thispurpose of this transaction.local for theto act as counsel

Decem-repurchase clause was executedinspection, the thedeed with
rights ofbuyers jointas tenants with22, 1952, to therunningber

made$5,000. new ownerspurchase price of Thesurvivorship, thefor
plannedcottage, which had beenin theimprovementssubstantial

conveyanceto of the deed.prior the
plain-theapproachedPritchett1955, Thompson and MissIn Miss

cottage.adjacent Con-of the field to theregarding purchasethetiff
cottageof from theirprotectsof the view the mountainstrol this field

by plaintiff.homestead owned theas well as the view from the
agreed toconsideration, plaintiff finallylong of theperiodAfter a

by mortgage bankrequiredthe the$3,000,sell the field amountfor
inbyrepresented counselproperty. partiesthe All wereto release

9,1956,to field was executed Octoberthis The deed thetransaction.
survivorship.right ofrunning buyers jointto the as tenants withtwo

provision in therepurchase provisionsIt contains similar to the
cottage.1952 deed for the farmer’s

tenant, Misssurviving jointMiss Pritchett died in 1965. As
TheThompson of real estate.owner their Sandwichbecame sole

noas ifpropertyfull value of theassessed taxes were based on the
taxes, an un-higharepurchase agreement As result of theseexisted.
attorney toby Thompson’sattempt Misssuccessful was made

modify by required tooriginal agreement increasingthe the amount
the fair$8,000 figureto closer torepurchase propertythe from a

modify theunwilling toplaintiff indicated he wasvalue. Themarket
ThompsonWhendropped.was Missoriginal agreement and the matter

coexecutorsFebruary 25, 1975, defendants were namedon thedied
to them.in devisedher All of her real estate Sandwich wasof will.

1975, plaintiffthe notified the defendantsBy April 8,letter dated
repurchase parcels ofoption for of bothhis intent to exercise theof

an of theupon price, and offeragreedat tenderedreal estate the
petitionthis forpurchase price $8,000. plaintiff broughtof Thetotal

King,Court,The Trialperformance option agreements.specific of the
ruling repurchase agreementsplaintiff’s petition, that theJ., denied the
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were void as an unreasonable restraint on alienation and that enforce-
agreementment of the lightin of propertythe increased value of the

would work an unconscionable Aresult. careful review of the facts
of this case pertinentand the persuadeslaw us that the trial court
mistakenly plaintiff’sdenied request specificthe for performance. Cf.

Clark,Norris 72 442,v. N.H. 57 334 (1904).A. We therefore reverse.

agreeWe with the trial court conveyancesthat the de­
scribed in the deeds of 1952 and 1956 did not create a life estate.
RSA provides477:24 that deed or reservation of real estate“[a]
shall be conveyconstrued to or reserve simplean interest in fee un­
less a different clearly appearsintention in the deed.” No such inten­

appearstion in provisionsthe The questiondeeds. deed in did not
grantees’terminate the automatically uponestate the death of the

grantees. See Restatement of Property 107, 108 (1936). Before§ §
plaintiffthe could reacquire ownership property,in the he was

obliged to notify the of optiondevisees his intent to exercise the and
to tender payment to language conveyedthem. The in the deed to

granteesthe simplea fee defeasible, subject repurchase provi­to the
Seesions. Restatement of Property, 44, (1936).45§ §

The repurchase provisions may be divided parts;into two one a
preemption clause, the optionother an preemptionclause. The

requiresclause that if the owners wish to sell conveyor propertythe
during their lives, they requiredare first plaintiffto offer it to the

agreed price.at the optionThe provision covers the of prop-transfer
erty on the death of the grantees.survivor of the providesIt that the
grantor optionhas an repurchaseto premisesthe price agreedfor the

longas as the option is sixty daysexercised within of the survivor’s
death. validityThe of provisionsthese two sepa-must be considered
rately in order to give full effect to the parties. See,intentions of the
e.g., Edgerly Barker,v. 66 434, 31N.H. A. 900 (1891).

We need not validityconsider the preemptionof the clause,
because it impossiblebecame after Thompson’sMiss The op­death.
tion clause triggeredwas by the death of validitythe Thesurvivor. of

optionan agreement judged byis the AgainstRule Perpetuities. Re­
statement of Property, IV, II,Div. Part at (1944).2376 See also L. M.
Simes and Smith,A. F. The Law of Future Interests 1154 (1956); 6
American Law of Property (A.24.56 J. Casner 1952).ed.

The AgainstRule Perpetuities provides nothat interest in
“property is good ‘unless it vest, all,must if at not twenty-­later than

yearsone after some life in being at the creation of the interest’.”
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Elliot, 225, 229, 708, (citations140 71083 N.H. A.McAllister v.
Curtis, 225, 97Nat'l Bank v. 98 N.H.omitted). See also Merchants

todraftedin wasprovision questionoptionThe(1953).207A.2d
wellsurviving grantee,of thesixty days of the deathexpire within

ifAgainst Defendants that evenPerpetuities.within the Rule claim
soPerpetuities, itprice option Againstthe to the Rulefixed conforms

Wealienability an unreasonable result.severely to workrestricts as
alienability property.option of thedisagree. agreementThe increased

in­upon protect plaintiff’stheOnly that the deedassurance would
pro­thisit Withoutproperty agreeterest in the did he to sell at all.

plaintiff land,may ownershipvision the well have his of thecontinued
eliminating property.from of Com­any derived the transferbenefits

e.g.,transferabilitypared property,to ofimpedimentsto other lawful
rightlong leases, possibility reverter,life of and theinterests, term

broken, option agreement areentryof this createsfor condition
lesser not an unreasonable result.restraint and does work

erroneously found enforcement of thetrial court thatThe
option optionTheagreement unconscionable result.would work an

par­agreement negotiationsofincluded as result between twowas a
represented by ableequal bargaining strength. partyties of Each was

above, only plaintiff’sAs have noted it wascounsel. we because the
protected agreedhe toproperty adequatelyinterest in was thatthe

attorney, beingThompson her “we know we aresell. As Miss wrote
doing it ourand the terms are unusual but we are withunbusinesslike

eyes King, noopen.” defendant,Even testified thatthe Victor
havethey received,had these women “wouldmatter what advice two

gone not coerced ac­right buyersand done The were intoahead it.”
cepting overridingof Their interest wasunfavorable terms contract.

use, opposedin as for investmentacquiring the land for their own
purposes.

thelargethat increase in market value ofThe trial court found the
surroundingpieces property changedtwo of so the circumstances the

conveyance option Theagreementas to make the unconscionable.
valuespecificallytrial court found that it was obvious that the of this

toproperty would increase with time. It is thus reasonable assume
partiesthat contemplated draftingboth this increase when the deed

provisions. buyers ownershipstrongly propertyof thisThe so desired
they includingthat of thewilling negotiate sale,were to the terms

option provisions, unwillingthewith seller.

argue improvementstheThe defendants further that
plaintiff.cottagemade be benefit theto the should not allowed to
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on which tosufficient basisis not aaloneImprovement propertyto
Co.,Inv.Sterling Warner Indus.specific Moore v.deny performance.
im-theseevidence thatThere is(1974).581520,114 323 A.2dN.H.

of thetimeparties at theby bothprovements contemplatedwere
plain-thewhich inducedpart of the considerationsale and thus were
com-deniesexpresslydeedcottage. The fact that thetiff to sell the

thepensation our conclusion thatimprovements supportfor lends to
byofferedof the considerationpartmaking improvementsof was

werethe housemade onFurther, improvementspurchasers. thethe
inis no evidencetwenty-three years. Thereby buyersthe forused

actually theincreasedimprovementsextent thethe record as to what
making im-personheld that acottage. court hasvalue of the This

valueinrisk for the increaseprovements thepropertyon assumes
at-is of the conditionsproperty he or she awareaccruing to when

Walker, 55, (1886).46064 5 A.N.H.tached to the Walker v.estate.
partieswilling ex-negotiated by twowereprovisions of the deedAll

CONST, 1, 10. Neitherercising to U.S. art.their freedom contract. §
contrary,On theon the other.party exerted undue influence

bargaina whichable to strikethrough negotiations, partiesthe were
partyeach knewbe doubt thatthem There can nobenefited both.

was; negotiationslongafterfully agreementand understood what the
thesubstantially adopted the oftermspropertythe second transfer

fraud,findings badno ofconveyance.first The trial court made
forduress, which are the basesfaith, influence,undue or traditional

defendant’s assertionrejecteda The court theavoiding contract. trial
HampshireThe in New isof the of Frauds a lawStatute as defense.

clear:
arising contractualthings obligationsTn of fromthe nature

displaced byreasonably bejustlyrelations cannot and
power byobligations judicialother . There is no law or. .

whichmay reform contractsequitywhich considerations of
grounds of or mis-legalare free from on the fraudattack

plaintiffshardshipThe to intake. . . which will result the.’
is of which was not evi-possibilitythis case not one ‘the

agreementdent at the time the was executed. . . .’ Hard-
resulting may prove improvidentbeship from what to an

fairlybargain voluntarily byassumed the contractand
party undertakingits indoes not entitle a to be relieved of

equity. . ..
Enterprises Bank,Fuller 117, 122, 152Manchester 102v. Sav. N.H.

179, (citations omitted). Specific performance182 can-(1959)A.2d
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permit personsnot be denied to improvident agreements.to avoid
provisionsThe of the deed on these be specificallyfacts must en-

Chute,forced. See Chute 676,u. 117 N.H. 377 890 (1977).A.2d

Exceptions sustained.

sit;BROCK, didJ., not the others concurred.
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