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Rath, attorney general Marshall,Thomas (David attorneyD. W.
for theorally), State.

Robinson, Jr., byConcord, orally,Kenneth L. of brief and for
Robert H. --

Douglas, appeal pursuantan to (Supp.J. This is RSA ch. 567-A
Countyfrom a of the1977) decision Merrimack Court ter­Probate

_overminating parental rightsthe of Robert H. his three
groundsminor children on ofthe failure to thecorrect conditions

leading finding neglect.to a of RSA 170-C:5 outlineIII. We the
appliedto bestandard in such cases and remand.

H._wereThe three minor of andchildren Irene Robert
neglected placedfirst found to be and in custodythe of the division

of inwelfare The Franklin Court par-1973. District noted that the
frequently changedents residences, often moved into substandard

housing, marriage,had an failed properlyunstable and to care for the
In 1975,children. March the petitioneddivision of welfare the Mer-

County parental rightsrimack Probate Court to terminate the of
Irene and Robert 1975, probateover the In December thechildren.

petitioncourt denied the and stated, “the evidence that. . . [the
parents] remedyhave failed to upthe conditions led towhich a

offinding neglect... convincing.” partneither nor Inis clear the
ofdivision welfare foundwas to have failed to ade-communicate

quately parentsto the specificallywhat ofrequiredwas them to
regain custody of their The division to developchildren. was ordered

plan returninga specific parents.for the tochildren their natural
byplanThe the in Februarysubmitted division called1976 for

parentsthe to employment,continue their reimburse Merrimack
County for support the children, permanentof establish a home,

parenting counsellingand seek and throughreceive mentala health
clinic. Robert was told not to be activity.involved in Hecriminal
subsequently changed employment, divorced topursuantwas a libel
brought by Irene, job,hislost and arrested for Inwas assault. Oc-

1976,tober the filed petitions seekingdivision tonew terminate
parental rights year later,under RSA 170-C:5 One followingIII.
hearings Aprilin May 1977, Countyand the Merrimack Probate
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and Irene.rights of Robertterminating thea decreeCourt issued
bytransferredexceptions werehisappealed, andOnly Robert

Cushing, J.
involun­“provide for theenacted to170-C wasRSA ch.
processjudicialrelationship by aparent-childtary of thetermination

RSAparties.all . . .”ofrights interestssafeguard the andwillwhich
con­andupon “clearbe basedorder mustA termination170-C: 1.

Hampshire Constitu­NewTheRSA 170-C:10.vincing .”evidence.. .
natural,certain11men haverecognizesI, 2, thattion, part article “[a]

de­andare, enjoyingtherights among whichessential, and inherent —
obtaining happiness.”seeking andliberty andfending life and . . . . . .

au­grant parentstonot needState “doesthat theIt is axiomatic
theory,politicalouris, underthey already have and whichthority

Privacy,Puberty, and Protection:Hafen,prior to the state itself.”
1383,The Children’s 1388 (1977).Risks 63 A.B.A.J.“Rights,”of

Su­recognized by the United Statesprinciple beenThis has
Massachusetts,In Prince v.ofpreme in a number decisions.Court

with ussaid, “It is cardinalthe Court158, (1944),166321 U.S.
thefirst inchild resideof thecustody, care and nurturethat the

preparationfreedom includeprimary function andparents, whose
In Wisconsinnor hinder.”obligations supplyneitherfor the state can

Yoder, holding in205,406 232 the Court rested its(1972),v. U.S.
primaryto theright parentsof assumepart on the constitutional

rightThatconcerning rearing of theirthe children.role in decisions
on the“strong foundedrecognized a tradition”because it reflectsis

parentalthehistory civilization, and becauseand culture of Western
enduring Americanbeyond as anrole “now debateis established

drawing arbitrary linesfromAppropriate come nottradition.” limits
historyteachings of“respect thebut rather from careful for [and]

society..our ..”recognition of that underliesolid the basic values
J., con­Connecticut, (Harlan,479, (1965)381 501Griswold v. U.S.

thefamily attainedparentsrole of in the life of a hascurring). The
it nowright liberty. “And isfundamental human andstatus of a

choice in the matterspersonalthat offirmly established ‘freedom
Processprotected by the Duefamily one of thelife is libertiesof. . .

” Quilloin Walcott, 434v.the Fourteenth Amendment.’Clause of
Boardciting quoting Cleveland246, 255 and(1978)U.S. offrom

LaFleur, Moore v.(1974). In632,414 639-40Education v. U.S.
housing ordinance struckCleveland, wasEast 431 U.S. 494 a(1977),

living together.infringedit on “extended families”down insofar as
rationalityinfringed rights,on the minimumit fundamentalBecause
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inappropriate.test was course, family beyond regula-“Of the is not
However,tion.” atId. 499. “the Due beProcess Clause would

offended a attempt breakupState were to to force the of a‘[i]f
family, objectionsnatural over the of parents children,the and their

showingwithout some of and for theunfitness sole reason that to
” Quilloindo thoughtso was to be in the children’s best interest.’

citing434 255, quoting OrganizationU.S. at and Smith v.from
Families,Foster 431 816, 862-63 (1977) (Stewart, J.,U.S.of

concurring).

On an international thelevel, United onNations Covenant
RightsCivil and familyPolitical thatholds “the the andis natural

societyfundamental unit of and the 23, 1 (1966).State.” Art. s.
theLikewise United Nations Covenant on Economic, and Cul­Social

Rights recognizestural possiblethat the protection“widest and as­
sistance should be family,accorded to the which is the natural and

group society..fundamental unit of 10, The(1966).. .” Art. s. 1
family rights parentsand the of over it are held natural,to be essen­
tial, rightsand meaninginherent within the Hampshireof Con­New
stitution;'part I, article 2.

dealing legislative activityWhen with in the area of funda­
rightsmental applied scrutinythis court has the strict be­test. Thus

fore the may involuntarilyState person psychiatricconfine a in a
ward, requiredwe have showing person’s dangerousnessthat a of that

bybe made the State to the judge beyondsatisfaction of a a rea­
Involuntarysonable doubt. proceedings,commitment “whether civil

criminal,”or deprivation libertyinvolve a of “which constitutes a
grievous Helgemoe,loss.” Gibbs v. 116 825, 828,N.H. 367 A.2d
1041, Gregoire,(1976),1043 and State 118 140,v. N.H. 384 A.2d
132 (1978). appliedThe same reasonable doubt standard as “an

requirementessential processof due adjudicatory juvenilein delin­
quency proceedings.” Gibbs, The ofid. loss children can beone’s
viewed as a imprisonment.sanction more severe than InNote: the

RightsChild's Best Interest: the Natural in Child Place­Parentsof
Proceedings,ment 51 446,N.Y.U.L. Rev. 467 (1976); v.Danforth
Dep'tState Welfare,Health and 794,303 A.2d 800 (Me. 1973).of

permanentThe rightstermination of the parentsof over their chil­
dren is even more involuntaryfinal than delinquencycommitment or
proceedings. governmentTherefore, the provemust underits case
chapter beyond170-C a reasonable doubt permanentbefore the ter­
mination of liberty rightsand natural parents guaranteedof under

HampshireNew Constitution, part I, article 2 can See alsooccur.
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aff'd,1975),IowaSupp. 10Court, (S.D.406 F.Alsager Districtv.
TerminationDay,curiam) and(per1976)Cir.(9th545 1137 ofF.2d

AVagueness Doctrine:Voidand theRights StatutesParental for
FamilyofRationale, J.16Patriaethe ParensonAttackSuccessful

(1977-78).Law 213
inforthneglect are setrelating togrounds for terminationThe

to be onappearsII and IIIfocus of subsectionsTheRSA 170-C:5 II.
onadequate focusand lacksparents,theneglect oforthe actions

JuvenileBar AssociationThe Americanto the children.specific harm
NeglectRelating andto AbuseProject’s StandardsStandardsJustice

“only a child iswheninterventionStatecoerciveendorse(1977)
becauseThis issuffering “[exten-Standard 1.1.specific harms. . . .”

intervening to ‘save’ofriska substantialcarriessive intervention
Standards,minority cultures.”poor parentschildren of and/or

Fami-Organization Fostersupra. In Smith v.Commentary 37,at of
CourtSupremeUnited Stateslies, the816, (1977),834431 U.S.

of middle-classworkerssuggest that social“Studiesnoted that . . .
place-continuedunconsciously, incline to favorbackgrounds, perhaps

family, reflect-higher-status thusgenerallyament in foster care with
lifestyle asandparents’ povertynaturaling that treats thea bias

rec-view is alsoof the child.” Thisto the interestsprejudicial best
Relating toStandardsCommentary to theognized by the A.B.A.

Neglect:Abuse and
no direction orthere ispractice,Too often under current

ofreturnagency to work towardsparents orincentive for
doesever, requires plana andrarely, ifThe courtthe child.

pressuresbeing Thewhat is done.the case to seenot review
andby inadequate staffaggravatedagency workload,of

long placementchild inas as afinancing, are such that
get Deal-anywill not attention.problems,noraises he/she

time-consuminging parents may and,be accord-with the
ing agency’s priorities, unproductive. If a child isto the

agency mayhaving difficulty placement,in the con-not
to remain insider to be in the child’s “best interest”it

be inplacement, even if the child would now safe his/her
Therefore,own no effort is made to work towardshome.

underlying goals theseTo be consistent with the ofreturn.
generallystandards —that children’s interests are best served

par-theirhome withby assuring them a continuous safe
any plan for removal includeimperative thatents —it is

agency take the nec-by parents and toclear commitments
atto a safe home. Id.essary return the childaction to
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on “Ne-Wald,See State Intervention132. Behalf of
Pursuing 246, 249glected Justice the ChildChildren in for
1976).Rosenheim(M. ed.

brought up in in­not beworld,In an “ideal children would
world,idealsupra But this is not anadequate Wald, at 265.homes.”

specific harminadequate parenting, absentmerelyhold thatand to
rights in the “bestparentalchildren,the to terminateto is sufficient

em­concept places unduevague a andof the child” toointerest is
anyon harm to the child.parental rather thanphasis on the conduct

aff’d,264; Alsager, Supp. 1975),10 Iowasupra (S.D.Wald, at 406 F.
1976).545 1137 (9thF.2d Cir.

readhe neitherthirty-two, cancase,In the instant the father is
and,weighs pounds,problems, 282heartwrite,nor suffers serious

rarely steadily employed. childrenskills, Hisjobof limited isbecause
income,leads to lowpersonal situationsix, seven,are and Thisnine.

chil-housing Theliving and conditions.orand thus low substandard
“extremely attractiveby guardian ad litem asthedren were described

strong sib-family unitThey veryare much a withand affectionate.
comply theinability to withling that hisRobert assertsties.” H.
by of em-his lackplan by the was causedFebruary 1976 caseworker

the conductproblems, divorce,his andployment skills, physicalhis
hadRobertThe court ruled that H.of the division of lowerwelfare.

findingleading the earlier 1973failed to correct the conditions to
neglect.of

counselledbeen assisted andRobert asserts that he should haveH.
terminatingby charge file, that, priorand tothe caseworkers in of his

Matterhelpful. In therights, the have been morehis division should
Doe, 226, rejected argument,118 221 that(1978),N.H. 385 A.2dof

testimonyholding in this Thelightbut we reexamine it in of the case.
that thehearing in the instant matter revealedin the termination

consultedonly once,had to Robert had notcaseworker talked H.
ofprior of thecaseworker,with the and was not aware seriousness

problems employmenthealth orRobert’s his situation.

Regulations by pursuantthe of toissued division welfare
provideRSA 161:4 that:

originated byIn petitions Division,termination the the
particular responsibility provesocial worker has a to the

grounds everyof termination and to ensure that haseffort
parents providebeen made familyto enable the to a for

their own In respect,children. this social workers will need
to only jus-include in their not tosocial studies evidence
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of at-evidencegrounds petition,of the but alsotify the
workagencies, tobyboth the Division and othertempts,

77-45parents. 6103.1(d), (emphasisSection SRwith the
added).

necessary provide abe tointensive staff time willWhile additional
“worked“every effort” andprovesrecord the division madethat
before itgovernment provide this recordparents,”with the the must

ties to thestep irrevocably parentalto thetakes drastic a as severso
In Doe that the divisionTo extent the Matter holdschildren. the of

may otherwise, itdo is overruled.

prob­Although acknowledge many andwe the frustrations
aalready facing caseworkers, hold that absentlems overworked we

“growing up in a so-calledshowing specific children,of harm to the
interven­disadvantaged home not a for coerciveis sufficient basis

supra may parent,be model butWald,tion.” at 252. Robert not aH.
maybeanyone else, andhelphe to from theis as entitled division as
that hecaseworker,more On one with the Robert H. “statedso. visit

job committing He feltwas not able to find a and he felt like suicide.
Departmentthat theawaythe Welfare had taken his life....” When

question agreeing relinquishing rights up,cameparentalof to his
“began cry finallyI him andRobert to and was able to calm downH.

chil­sign relinquishmenthe stated he would if he could see his[sic]
dren one more time.”

family duplicatedThe state of this is in hundreds of thou-
incapacity,families, transiency andof Americansands —

instability. undoubtedlypoverty and The was cor-witness
livingrect when he stated that in the McMaster’s house-

maximize potential.hold would not allow child to herthis
legislature contemplatedHowever, we do not believe the

parental rightsthat could be the natu-terminated because
parents surroundingsral are unable to wouldfurnish which

growenable upthe child to we would all childrenas desire
to do paramount;. . The best interests of the child are.
however, parentalthe courts cannot sever the McMaster’s
rights many beingwhen thousands of children are raised

basicallyunder the same Thecircumstances as this child.
legislature substantially departinghad in mind conduct
from the unfortunatelynorm and for theour children
McMaster’s conduct is not departure.such a

McMaster,State 291,v. 259 303-04, 567,Ore. 572-73486 P.2d
Worrell,see(1971); 507,State v. 198 (1977).Neb. 253 843N.W.2d
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the of welfare tobe remanded to enable divisionThis case must
arrange for thefamily provide andaffirmatively with this andwork

un-agency In the event this isappropriate service intervention.social
chapter besuccessful, any petition under 170-C musttermination

requirementsthe of theproven beyond doubt to meeta reasonable
HampshireNew Constitution.

Vacated and remanded.

Brock, sit;Grimes & JJ., did the others concurred.not
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