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probation proceedingof isGrimes, The in this violationJ. issue
byjustice disqualifiedwho heard the matter wasthe trialwhether
ofhaving pleadefendant apresidedof when the enteredreason

withdrawn, byand reason of certain state­guilty, which was later
during onby justice proceeding. We hold thatmade the thements

disqualification.of there was nothe facts this case
selling drug, andpleaded guilty in to a controlledDefendant 1976

house of Sentenceto months in the correction.sentenced twelvewas
probationon for twosuspended, placeddefendant waswas and

toyears. pleaded guilty burglary,In to sentenced twelve1977, he was
suspended, placedandcorrection,in one monthmonths the house of

years upon He wasprobationon for release from confinement.two
Input probation Septemberon Decemberreleased and back in 1977.

reportof filed on the 1976 convic-1977, probationa violation was
absconded, whereaboutshad that hisallegingtion that defendant

tounknown, report,were and that he had failed failed to be em-
guilty theployed, pay pleadedDefendant toand failed to his fine.

daysto 120January 11, 1978,violation on and ordered servewas
uponbeoriginal suspended sentence, probationof to continuedthe

1978,In released. A second viola-his March defendant wasrelease.
allegingreport against July 1978, one ation was filed him in this

Thereport, employed,failure to to be anda failure abscondence.
ensuing probation proceeding gave disputerise to theviolation of
now before us.

guilty plea this in accordanceDefendant entered a to violation
negotiated heagreement be ordered to three monthswith a that serve

probation tojudge, however,and that be terminated. The refused
agreement pleathe the court’saccept and the was withdrawn with

permission. judge hearing ontime,At that the stated “we’ll have a
impose I appropriate,the and I’ll a sentence that feelviolations is

thegoing acceptbut I’m not the Whento recommendation....”
days thathearing later,few defendant movedmatter came on for a a

plea guiltythe of asjudgethe recuse he had heardhimself because
duringacknowledgment of thewell as defense counsel’s violation

argument concerning the recommendation. The motion wasState’s
hearing guiltya of thedenied, held, the defendant was foundwas

was nine-month balance remain-violation and ordered to serve the
ing exceptions byon Defendant’s transferredhis sentence. were
Goode, J.

rightThe defendant that he was denied his constitutionalasserts
hearing. Gagnon Scarpelli, theto a fair 411 U.S. 778 (1973),In v.

Supreme process requirementsofCourt announced the minima due
alreadyprobation proceedings hasfor revocation where sentence
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adopt, inhave usdefendant, however, wouldimposed. Thebeen
disqualification. Weper rule ofrequirements, a seto thoseaddition

dueof defendant’sparametersthenot decide in this case exactneed
inin this casebeen no denialrights, but hold that there hasprocess

required.any perand that a se rule is notevent

at leastthat defendant hasproperlyThe State concedes
he violateddeterminingright impartialto tribunal in whetherthe an

probability of unfairness is soIn theprobation. some situationshis
Thus, for ex­disqualification required.great perthat a rule of isse

pecuniary interest inapplies when the trier has aample, such a rule
Berryhill, or he564 whenoutcome, (1973),the Gibson 411 U.S.v.

party beforepersonally embroiled in criticism from thehas become
Taylor Hayes, or he has heardhim, (1974),v. 418 488 whenU.S.

Murchison,reprior In 349 U.S.proceeding,in secret at aevidence
Fellows,party,a Sanborn133 or when he is related to v.(1955),

Larkin, 35 (1975).See also Withrow 421(1851).22 473 v. U.S.N.H.

by not call for thepresentedThe this case docircumstances
judge presideda when aperof a The fact thatimposition se rule.

guilty part plea negotiation does not raiseplea of entered as of awas
require disqualifi­to automatic“probabilitya of unfairness” assuch

gained at theJudges quite putable to aside informationarecation.
presentedsolely onplea and to decide the the evidencetime of a case

jurors insubsequent hearings. judgesEven and who have factat the
theydisqualified if can setopinions prior to trial are notformed

opinions on the evidence beforeaside their and decide the case them.
Stewart, State585, (1976);See State 116 364 A.2d 621 v.v. N.H.

Laaman, denied,794, 423(1974),114 331 A.2d 354 cert. U.S.N.H.
Dowd, 717,Irvin 723(1975); (1961).854 v. 366 U.S.

Murchison, supportDefendant In re in(1955),cites 349 U.S. 133
argument disqualification. disqualifica-of perhis for se The basis for

present There, judge,tion in that in the the whocase is absent case.
grandacted thenjury,had as a one-man heard evidence in secret and

charged open contemptand tried the accused in court for based
allegedupon perjured duringan the Thestatement secret ad-session.

judicator gainedpossessedthus became the of informationaccuser
secret; circumstances,in in those effective cross-examination was

Supreme judge disqualifiedThe theimpossible. Court held that was
presiding contempt proceedings.from over the

complainedNo such in The eventssituation existed this case.
open presencein thepleaof occurred at the time of the in court of

accuser;judgedefendant and not the nordefense The wascounsel.
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say inknowledge. cannot that theserelying personalon Wewas he
justified. With­disqualification ispera se rule ofcircumstances Cf.

Larkin, 35 (1975).row v. 421 U.S.

judge’sbecause of theThe defendant also claims actual bias
hearing de­a and then sentence thethat he would havestatement

predeter­language indicates aargues that thisDefendantfendant.
judge disqualified.beguilt and that the should thereforemination of

language misunderstanding,Although susceptiblewas ofthe court’s
byany apprehension justicethat would not be done was laid to rest

subsequent hearing.his statement at the
question argued hearingThe forof bias was at the on the motion

recusal, by denyingand the ruledcourt, motion, impliedlytrial the
prejudice. Despite judge’s statement,that there was no the earlier

he object hearing to determinemade it clear that the of the was
underor not has violated the conditions“whether defendant][the

imposed.” transcriptThe as a wholesuspendeda sentence waswhich
on thejustice would determine the violation issueindicates the trial

judge’s statement,opinionof the evidence In our thebasis alone.
compelrecord,when in the context of the entire does not dis-taken

qualification.
transcriptthat the that the violationMoreover, we note discloses
hearing.essentially probationat the The officer testi-was conceded

gainfullyto be em-reportfied to the defendant’s failure to andas
probation inability him,to the to findployed, as well as officer’s

Consideringcontraryto the theand no evidence was introduced.
say presumptioncannot of our trialwhole,record as a we that the

judges’ honesty integrity or that thereand has been overcome was
any that influenced the in thebias decision case.

Exceptions overruled.

All concurred.


