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335 WithoutWainwright, (1963).37225 U.S.(1972);U.S. Gideon v.
counsel, and indeed with-court-appointedcontrol ofproper court

might impos-it becompensation attorneys,adequate for thoseout
ofprosecutionsin futureto valid criminal convictionssible obtain

forthcoming,isindigent fundingif notaddition, publicdefendants. In
mayindigent defendantsrepresentbar toethical duties of thethe

future, appro-by adequateIn theto reevaluated this court.have be
rulingcomply thismade in order to withpriations will have to be

sys-functioning justicecriminalto the continued of theand ensure
adopt an alternative methodlegislature is, course,The of free totem.

however,courts,Theindigentoffundingfor the defense defendants.
court-appointedforcompensationmust determine the reasonable

attorneys.
district, munici-opinion thedays the of thissixty after dateWithin

us ourto to forrequestedare recommendsuperior courtspal, and
indigentcounsel fees inreasonable schedules forapproval suggested

See 490:4.criminal cases. RSA
The are formatters remanded to the trial court ofdetermination

adopted byit is thefees in accordance with the new schedule after
court.

Remanded.

concurred.All
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Cohen, litem, (MitchellguardianRichard ad and David Wolowitz
Wayne Cummings.orally), respondentsSimon for Albert Gamble and

III,Rath, attorney general, Glahn assistantThomas D. Wilbur A.
attorney general Cooper, attorney, petitionerfororally),J.{Deborah
Raymond Gerbi, superintendent, Hampshire Hospital.New

attorney,Rath, attorney general Cooper,Thomas D. J.{Deborah
petitionerorally), Melton, superintendent,for Jack Laconia StateE.

School.

Douglas, Questions ofconcerningJ. of law the nomination
payment guardians patientsand for Hampshirefor at the New Hos­

pital and ofresidents the Laconia State School were certified to this
pursuant by Countycourt to RSA 547:30 the Merrimack Probate

{Cushing, Belknap CountyCourt ProbateJ.) and the Court
{Burlingame, J.).

According stipulated facts, mentallyto the Albert is aGamble
44-year-old patient Hampshire Hospital,deficient at the New and has

in continuallyresided institutions almost since 1938. He receives a
Supplemental Securitysmall federal noIncome, and has almost other

personal inquisition performed pursuantresources. An was to RSA
superintendent464:1 hospital petitioned probateafter the of the the

appointment guardian.court for the of a concludedinquisitorsThe
incompetent guardian.that Gamble wasMr. and needed a

Cummings, severely 39-year-old man,Mr. a residedretarded has at
the daily;Laconia State School since He receives medication1952.

resources,he has no income noand almost financial and has been
incompetent by inquisitors pursuantdeemed petitionto a for the

appointment of guardian by superintendenta filed the of the school.
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willinghas friends or relativesCummings nor Mr. GambleNeither Mr.
guardian.as hisand able to serve

obligation to obtaincertified concerns thequestionThe first
hospital andpatients at theapproximately 250—300guardians for

andargues that the MerrimackThe Stateresidents of the school.500
guardiansobligated to obtainBelknap County areProbate Courts

that thedisagree,We and holdpetitions are filed.guardianshipwhen
incompetent institutional­guardians forrequiredis to obtainState

statutoryis concomitant with itspersons. obligationThe State’sized
appointment guardians.for ofpetition probatethe court theduty to

RSA135-B:42,byhospital are delineatedrights patientsof at theThe
forreceivingis treatmentperson whoprovides thatwhich “[n]o

the ad­any legal rights.” Wheneverdeprived ofmental illness shall be
institution determinesministrator of a State

illness,his mental is substan-by reason ofpatient,athat
person ormanageto histially capacityof hisdeprived
guardian,legalnot have apatient doesproperty, and said

in theprobatethe courtpetitionshallthe administrator
guardianof acounty appointmentfor theof Merrimack

person.over said
School is re-of the Laconia StateThe administratorRSA 135-B:42.

Belknap County, MerrimackCourt inpetitionto the Probatequired
of aappointmentforcountyhome theCounty, or the resident’s

in-eighteenof and is deemedageisif the resident over theguardian
he mustpetitionIn the(Supp. 1977).IIcompetent. RSA 171-A:10

guardiansparents orappointment person’sof therecommend the
un-minor; persons incompetent,ifperson a those arewhile the was

shallsupervisorguardianship,the “theable, unwilling to assumeor
willing” tois able andperson guardianas whonominate another

serve.
hospitalduty at thesuperintendent’stheargues thatThe State
processguardianshipcommence thesimplyis tounder RSA 135-B:42

guardians,ofappointmentcourt for theby petitioning probatethe
Al-required guardians.not to obtainissuperintendentand that the

superintendent1977) requiresII thethough (Supp.RSA 171-A:10
if he can-arguesthe thatguardian,nominate a Stateof the school to
rights oflegalThecourt must do so.one, probatethenot obtain

ofinterpretationunder the State’sprotectednot bepatients would
statutes.these
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incompetent is substan­legally declaredperson isA who
to thereducedincompetent person isAnliberty.oftially deprived

hisor determinedispose propertyof hischild and cannotof astatus
medicaltoinformed consentgive hisHe cannotof residence.place

per­incompetentprotects theguardianappointedThetreatment.
Treat, Pro­2 W.person and his estate.by caring hisrights forson’s

I,Hampshire pt.Constitution art.827 The New(1968).bate Law §
depriva­potentialfacing aindividualsprocess toguarantees due15

132140, 384 (1978);A.2dGregoire, 118 N.H.liberty.of State v.tion
dueThe(1978).124115, 384 A.2dHelgemoe, 118 N.H.Novosel v.

incom­establish mentalproceedings totoprocess guarantee attaches
ofspecial charactera“possessin nature butpetency, which are civil

165, 167280, 282, 98Simes, A.2d98 N.H.their own.” Hook v.
independent decision-makeranprocess requiresDue that(1953).

indi­theproceeding and when samepreside guardianshipover the
determiningandnominating guardianachargedvidual is with both

deprived of dueincompetent may beguardian’s fitness, personthe the
Accord, Aubert,process. 739,State 393v. 118 N.H. A.2d 567

judgeThe guardianship pro­must determine two in a(1978). issues
ceeding: first, respondent incompetent, second,whether the is and

proposed guardian State, however, argueswhether the Theis suitable.
athat conflict of interest is created when the institution that must

guardian regarding incompetentconsult with a its treatment of the
guardian.person argument ignoresalso obtains the the fact thatThis

probate independent judgmentthe court must be satisfied with the
ability guardianand of appointing appoint­the before The courthim.

pro­fitness ofprocess investigationcareful of thement involves a
probateguardian responsible to theposed guardians; the selected is

Treat, supra 821.anycourt for breach of his official 2 W.trust. §

inquisi­to order theprobate judge requiredBecause the is
appoint guardian,the the Statetion, appoint inquisitors,the and

complete process.theguardianthe toargues that he must also obtain
functionsimpose executiveof the statutes wouldThis construction

legislative,powersof between theprobate Separationtheon court.
part of thegovernmentof is a vitalexecutive, and branchesjudicial

37; Opinion Jus­thept. I, art.State Constitution. N.H. CONST. of
Justices,Opinion thetices, (1978);125582,118 N.H. 392 A.2d of

thatWe have held195, 196, 878, (1959).879102 N.H. 152 A.2d
court to alegislation required probatethe administerproposed which

attempt imposetosystem an unconstitutionalpaupers’ relief was
Justices, 85 N.H.Opinion thejudiciary.onexecutive duties the of
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hold the cannot be562, 217 We now that State(1931).154 A.2d
dele-incomplete petition guardianshipfor andpermitted to file an
pro-responsibility obtaining guardiansfor to thegate its executive

bate courts.
statutory compel holdingour thatrules of construction alsoThe

guardians. superintendentThethe State must obtain and nominate
personsguardians or, if suchparents ornominatethe school mustof

willing.is able and RSAunavailable, nominate another whoare
accept argument(Supp. 1977).171-A:10 II We cannot the State’s

performingfrom theinability guardiansits find excuses itthat to
legislature in theof theexpress intentionmandate. Thelegislative

therefore controls ourstatute, 1977),later (Supp.RSA 171-A:10
135-B:42; must ob-interpretation language of RSA the Stateof the

Manchester,guardians in both cases. See O'Brien v.tain and nominate
Sutherland, and492,84 2A J. Statutes(1930);N.H. 152 A. 720

Further,Statutory 1973).Sands(4thConstruction 51.03 ed. C.§
obtain andrequireof to the State toour construction the statutes

pro-ofgeneral practicetheguardiansnominate is consistent with
for103, the standard formHampshire.bate courts in New Form

547:31,guardianship petitions, prescribed pursuant requiresto RSA
proposed guardian.petitionerthat the indicate the name of the

liabilityconcern for costsquestions certifiedThe second and third
guardians. 135-B:42guardianship proceedings and RSAand fees of

paymentburden of onplaceII the(Supp. 1977)and RSA 171-A:10
indigent patients.for RSApatient, provisionbut make nothe

children,patient’s parents,(Supp. 1977) provides126-A:46 that the
parallelssupport. requirementThisspouse chargeableor are with his

patientIf a has nogeneral supportof RSA 546-A:2.that the statute.
chargeable support,for his RSAsupport personmeans of and no

requires patientthat the “shallspecifically126-A:54 (Supp. 1977)
supported bybe the State.”

presents arguments supportto itsThe State several
chargeable for the costs andposition and counties arethat towns

165 andproceedings guardians.and RSA ch.guardianshipfees of
statutory paupersscheme for assist­generalRSA 166 establish ach.

orHampshire; provides166:8 that the townance in New RSA
support persons “anyfor incounty chargeableof is forsettlement

agedfor the or similar institu­caring agency, hospital,child home ...
support system, however, does not controlgeneralThistion. . . .”

Specific support obliga­support patientsthe of at State institutions.
bypatients (Supp.RSA 126-A:44-57for those are establishedtions
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specificinspecific controls arule that a lawrecognizeWe the1977).
Co., 59, 62,89 192N.H.general State Wilton R.R.case over a law. v.

923, Sutherland, Statutory(1937);A. 625 2A J. Statutes and
obli­We hold that the1973).SandsConstruction ed. C.(4th51.05§

bycontrolledinstitutions aregations support patientsfor of at State
165 and 166.not RSA chs.1977),126-A:44­—­57 (Supp.RSA

persons chargeable1977) defines(Supp.RSA 126-A:46
daughter, husbandmother, son,support “father,for to include the

includesargues “persons”thatpatient.or of The Statewife” the
reference is made indisagree.We Notowns or counties of settlement.

chargeable support.withpersonsasthe statute to towns or counties
implies exclu­thing in theNormally expression of one a statutethe

Co., 117Mut.sion of See Concord Gen. Ins.another. Vaillancourt v.
Sutherland,2A Statutes and Statu­48,N.H. 369 208 J.(1977);A.2d

Further, thistory 1973).Sands(4th ed. C.Construction 47.23-24§
statute, repealed, con­of a similar nowpurposecourt stated that the
institutions was “to relievecerning support publicthe inmates ofof

caring mentallyburden of for thosethe State of some of the financial
on and cer­usually accomplished by imposing the inmatesill. This is

support expensefor orlegal obligation paytain relatives to sucha
Clinch, 302, 304,108under certain . . .” State v. N.H.conditions.

814,234 (1967).A.2d 815

obligations in­argues supportthat itsFinally, the State
expenses care, treatment,clude and maintenance under RSAof

expenses guardianshipof(Supp. 1977),126-A:54 but do not include
any patient “re­proceedings guardians. The states thatand statute

ofceiving care, sup­no meanstreatment or maintenance . . . who has
port supported by (Supp.. . be the RSA 126-A:54. shall state.”

institutionsAlthough do not act1977) (emphasis added). the State
to theguardians persons, guardianship is relatedincompetentas of

institutionsgeneral care, treatment, and maintenance which those
provide. expenses part statutoryofThe State must bear these as its
liability reasonably com­support.for We hold that the State must

underpensate persons perform guardianshipto serviceswho contract
when the indi­(Supp. 1977)RSA X35-B:42 and RSA 171-A:10 II

support.forgent incompetent patient chargeableno relative hishas

Remanded.

GRIMES, sit;J., did the others concurred.not


